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No. 14, 615 
Appellant's Statement of Questions Presented 


1. In the circumstances of this case, was appellees’ action denying appellant 
access to classified information on the basis of his former membership 
and activities in the Socialist Workers Party and his registration to vote 
American Labor Party in 1948 arbitrary, capricious, and violative of 


substantive due process? 


Did appellees have jurisdiction to revoke apecllant's security clearence 
where the Government made no finding that appellant had access to 
classified information, appellant testified without contradiction that he 
had no access to such information and the Government's adverse deter- 
mination was based on the challenged finding of access made by appellant's 


employer? 


(a) By refusing appellant a copy of the opinions, conclusions and rationale 

of the adverse advisory determination of the Appeal Division, Eastern 
Industrial Persomel Security Review Board (which appellant had requested 
ee ee did 
appellees deprive appellant of a “meaningful review™ by the Industrial Per- 
sonnel Security Review Board in violation of Department of Defense Direc- 


tive 5220. 67 


(b) Was Appellees" action in refusing appellant a bill of particulars, in which 


identity of any informant” in violation of Department of Defense Directive 
5220. 6? 


(a) Is Department of Defense Directive 5220.6, par. 4, to the extent it pre- 





cluded appellant (1) from obtaining the non-sec: 
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ro 
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investigative file and (2) from confronting anonymous accusers who were 


neither professional nor “under-cover™ informants in violation of the 


Fifth and Sixth Amendments to the Constitution? 


(b) Are the eriteria established by Department of Defense Directive 
5220. 6, subparagraphs 1XaX4), and 1%a)7) through seiakes uncon- 
stitutionally vague and uncertain? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 615 
Novera Herbert Spector, 
Appellant, 
against 
Neil McElroy, individually and as 
Secretary of Defense, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 


Jurisdictional Statement 


This ig an appeal from an order of the United States District Court 
for the District of Columbia granting summary judgment for appellees and 
dismissing appellant's complaint (J.A. 49). 

Jurisdiction of this cause below was based on Sections 11-305 and 
11-306 of the District of Columbia Code, on 28 U.S8.C., Sections 1331, 

2201 (the Declaratory Judgment Act), 2202, and on 5 U.S.C., Section 1009. 
Jurisdiction was also based on the Rivet, Fifth and Sixth Amendments to 


the Constitution of the United States, and on Articles I and III thereof. 


Statement of the Case 
A. Appellant 
Prior to May 9, 1954, appellant was employed as an Rxperimental 


Machinist: "A" in Department 5521 of the Sperry Gyroscope Company in 





sii a 


Great Neck, New York (J.A. 2, 21). The Sperry Gyroscope Company en- 
gages both in manufacturing and development work under contracts with 
various agencies of the Department of Defense, a large part of which is 
“classified" either as "Top Secret", "Secret" or "Confidential" (J.A. 26). 
Appellant was then Chief Shop Steward of Local 450, International Union of 
Electrical, Radio and Machine Workers, CIO (now AFL-CIO), the certified 
collective bargaining agent for Sperry's employees in Great Neck, New York 
(J.A. 2, 26), On October 26, 1951, the United States, acting through the 
Department of the Navy, entered into a Security Agreement with Sperry 

’ which defined the obligations of both the contractor and the government to 


‘regulate access to and protect classified defense information (J.A. 35). By 


‘this Agreement, industrial security requirements were imposed contractually. 


Under Section 1 of the Security Agreement, Sperry agreed “to provide 

and maintain a system of security controls within its or his siaoeubeation 

in accordance with the requirements of the Departnent of Defense Indus- 
trial Security Manual attached hereto and made a part of this agreement'’ 
(J.A. 216). On May 10, 1954, appellant was discharged by Sperry as a 
result of the action of the Inspector of Naval Materiel who revoked his 


ecurity clearance on May 7, 1954 (J.A. 33). 


B, Administrative Proceedings 


On June 7, 1954, appellant was notified by the Screening Division, 
Kastern Industrial Personnel Security Board (the screening board then re- 
sponsible for making preliminary security adjudications) that it proposed 


to revoke his existing clearance for access to classified Defense Department 
Jy 
information and materials (J.A. 48). He was provided with a statement 


1/ Under the then existing industrial security program, Regional Industrial 
Personnel Security Boards with uniform standards and criteria were 
established on May 4, 1953 for determining industrial security cases (J.A. 
218). The standard for the denial of access to classified information and 
materials clearance was that, on all the information, the granting of such 
clearance is not clearly consistent with the interests of national security. 


a Ba 





of the reasons for the proposed action and was further advised of his 

right to submit a written reply to the charges. On August 23, 1954, 

after the submission of a written answer, the Screening Division, Eastern 
Industrial Personnel Security Board, revoked appellant's industrial personnel 
security clearance (J.A. 3, 21). On August 31, 1954, he appealed the 


Screening Division's determination to the Appeal Division, Eastern In- 


dustrial Personnel Security Board. In connection with this appeal, appellant 


requested a bill of particulars respecting the charges against him (J.A. 10-17), 


However, by letter of September 3, 1954, counsel was advised that "the 


2/ “()) Reliable information developed by investigation disclosed that 

the SUBJECT and his wife Adele were members of the Socialist Workers 
Party and that the SUBJECT went under the Party name of ‘Buddy Lenz’, 

The Socialist Workers Party was cited as a subversive and Communist 
organization which seeks to alter the form of government of the United 
States by unconstitutional means; (2) Investigation disclosed that SUBJECT 
was named a member of the Executive Committee, Harlem Branch, Socialist 
Workers Party and distributed copies of the ‘Militant’ an SWP publication 

to workers at the Sperry Gyroscope Company, Great Neck, New York; 

(3) Investigation also disclosed information to the effect that the SUBJECT 
was on the Socialist Workers Party Educational Committee, that he lectured 
at Socialist Workers Party schools and later was reported to have been 
Educational Director of the City local, Socialist Workers Party; (4) In- 
vestigation further revealed information which indicated that the SUBJECT 
had written or contributed to articles, some of which were published, in a 
Socialist Workers Party organization. In one article the SUBJECT was re- 
ported to have branded American Capitalism as the leader of world imperial- 
ism and as the main enemy of the proletariat.. SUBJECT was also reported 
to have advocated the establishment of a revolutionary Marxist party in 
Yugoslavia and an uprising against Tito; (5) Investigation disclosed reliable 
information indicating that the SUBJECT and his wife participated in numerous 
Socialist Workers Party meetings and that the SUBJECT attended SWP con- 
ventions as a party functionary; (6) Investigation also revealed that the - 

. SUBJECT associated with members of the Socialist Workers Party or party 
sympathizers, to wit: Murray Weiss, John Murphy, Louis Ciccone, Julia 
Merlino, Beatrice Fallick, Maurice Rogalin, Hyman Struman, Al Lynn and 
Charles and Lillian Curtis; (7) Official records revealed that the SUBJECT, 
together with his father and mother registered affillation with the American 
Labor Party in the 1948 elections. The American Labor Party was cited by 
the Special Committee on Un-American Activities as having been under Com- 
munist domination and control; (8) The authenticated copy of Personnel 
Security Questionnaire DD Form 48, submitted in connection with SUBJECT'S 
pending request for clearance failed to include any reference to his reported 
membership in the Socialist Workers Party or to the alias Buddy Lenz which 
he used" (J.A. 9-10). 





information furnished in the Statement of Reasons, by the Screening 


Division constitutes sufficient basis upon which the appellant may explain 
or refute allegations contained in the investigative reports and related 
matters available to the Board" (J.A. 17).. A hearing was held before 
the Appeal Division, Eastern Industrial Personnel Security Board on 
February 7 and 9, 1955, at which appellant appeared with his attorney. 

. This hearing resulted in an affirmance by the Appeal Division of the 

- Screening Board's determination (J.A. 3, 21). But the Appeal Division 
concluded that it was impossible to make an accurate transcript of this 
hearing and on its own motion ordered a hearing de novo (J.A. 3-4, 21). 
Accordingly, on October 13, 14 and 24, 1955, a de novo hearing was . 
held before the Appeal Division, Eastern Industrial Personnel Security 


J 
Board, 


C. The Appeal Division “Hearing” 


Throughout the administrative proceedings and during the Appeal 
Division hearing on October 13, 14 and 24, 1955, it was conceded that 
appellant had been an "active'' member of the Socialist Workers Party 
for approximately 10 years (1939-1949). The only charges in dispute 
were Charges "1", "4" and "8" of the Statement of Reasons (J.A. 29). 

In connection with Charge "4", appellant admitted that he had written 
articles which had been published by the Socialist Workers Party, but 
denied ever having branded “American Capitalism as the leader of world 


imperialism and the main enemy of the proletariat." He also denied ever 


3/ On February 2, 1955, the Industrial Personnel & Facility Security 
‘Clearance Directive of May 4, 1953, was superseded by the Industrial 
Personnel Security Review Regulation issued by the Secretary of Defense. 
Dept. of Defense Dir. 5220.6. This regulation established new screening, 
hearing and review boards, including the New York Industrial Personnel 
. Security Hearing Board which in appellant's case performed the hearing 
functions of the former Appeal Division (J.A. 219). 


che 





having advocated the “establishment of a Communist workers party in Yugo- 
slavia and an uprising against Tito".. In connection with Charges "1" and 
"8", appellant denied that he ever went under the name “Buddy Lenz", but 
admitted that he might have been known as "Buddy Lenz" by other persons 
in the Socialist Workers Party. He also denied any attempt to conceal his 
true identity as “Herb (Buddy) Spector" to anyone at any time, and asserted 
that he had never intentionally omitted to list the fact of his past -membership 
in the Socialist Workers Party or his use of the name "Buddy Lenz" on the 
Personnel Security Questionnaire in order to conceal his prior membership 
(J.A. 29-34). Throughout the proceedings, appellant contended that a deter> 
mination as to whether "clearance" should be granted or denied in his case 
(wholly apart from the constitutional and legal questions which he reserved 
by proper objection) depended upon the Appeal Division's Heian Board's) 
findings and conclusions with regard to the following: (1) At any time 
while appellant was a member of the Socialist Workers Party, did he --.----— 
believe that it was an organization which advocated the overthrow of the 
Government by force, violence, or unconstitutional means? (2) Did 
appellant resign from the Socialist Workers Party in “good faith" in or 
about 1949-1950? (3) What current attitudes, beliefs and opinions did 
appellant hold which served to indicate that his "clearancd’ might endanger 
the interests of national security? (4) Did appellant have any current associa- 
tions with individuals who might endanger the “integrity” of classified 
information if plaintiff inadvertently disclosed such information to them? 
(5) Was the nature of appellant's actual or foreseeable access to classified 
information sufficient to make him an actual or potential risk to the nation's 
security? (J.A. 27-28). 

The only witnesses who appeared before the Appeal Division (Hearing 
Board) were witnesses who testified in appellant's favor. No witnesses 


testified on behalf of the Government in support of the Charges, nor was 


-*- 








the complete substance af the information upon which the Charges were based 
furnished at any stage af the proceeding... Appellant was not permitted to 
confront the unidentified informants who supplied the information upon which 
the Charges aie etait cages teicher ake ke ea accaaie aii 
them (J.A. 7, 22-23). The members of the Appeal Division (Hearing Board) 
knew the identity of none of the informants, nor were they aware of the facts 
and circumstances surrounding the informants’ disclosures which might 
have had a bearing on their credibility or veracity (J.A. 30-31). The 
testimony of the witnesses who did testify under oath in appellant's case, 
all of whom were subject to cross-examination by the Government, is set 
forth in the hearing transcript of the de novo hearing of October 13, 14 


and 24, 1955 (J.A. 31). 





D. The Testimony ! 
Appellant joined the Socialist Workers Party in New York city in 
1939 at the age of 20 (J.A. 108). He remained an active member ted approxi- 
mately ten years, resigning in late 1948 or early 1949 (.A. 54, 62). A 
reconstructed copy of appellant's letter of resignation was offered and 
received into evidence (J.A. 63-64, 91-93). . Within two years after he 
joined the Socialist Workers Party he “recruited™ or persuaded fevleg 
Goldman to become a member (J.A. 108). . Subsequently, Goldman became 
. appellant's brother-in-law, marrying his sister in 1949 (J.A. 61). Goldman 
testified that he resigned from the Socialist Workers Party in 1949 or 1950, 


but did not submit a letter of resignation (J.A. 62, 89-90). He further 


testified that during the time he was a member of this organization, it 








never advocated the overthrow of the Government by force, violence 
4/ 
or unconstitutional means (J.A. 79). 


(1) Belief in Force, Violence or Unconstitutional Methods 


Appellant stated unequivocally that he knew that the Socialist Workers 
Party never advocated force and violence. “And even more than that... 
such people were denounced in the Socialist Workers Party * * * (for) that 
idea was very often spoken against that you could gain the road to Socialism 
or make reform of any type by conquering a government when you were in the 
minority, or when you didn't have the support of the majority of the people" 
(j.A. 1ll).. Appellant further testified: 

-"Q Were there groups within the Socialist Workers 
Party that advocated force and violence?" 


"A If there were, I never met them or never read 
anything about them." (J.A. 112) 5 


(2) Reasons for Leaving the Socialist Workers Party 


Goldman testified that he and appellant began to disagree with various 
policies and positions taken by the Socialist Workera Party in 1943 (J.A. 67). 


These differences became more fundamental subsequent to World War I, and 


4/ According to Goldman, the Socialist Workers Party "predicted" that in the 
United States the transition from capitalism to socialism would occur in times 


of severe economic distress by the election of a socialist form of government 
in accordance with law.. And that if violence did occur, it would be caused by 
the action of a reactionary minority in forcibly attempting to overthrow the 
duly constituted Socialist Government (J.A. 79-84). 


5/ Adele Spector, appellant's wife, who had been a member of the Socialist 
Workers Party testified:. "To me the Socialist Workers Party was a group that 
wanted to change the system of government in this country. They wanted to 

have what we called a classless society, and it was always underatood that the 

way to do it was to go out and beat your braing out at election time and con- 

vince people to elect members of the Socialist Workers Party * * *."(J.A. 119-120) 
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culminated in appellant's resignation from the Socialist-_Warkers Party 


in 1949 and Goldman's resignation shortly thereafter (J.A. 63-67, 76-77, 


88-90). These differences were described by appellant as follows: 


"Well, there were many, many things. * * * I found 
they were consistently wrong in their predictions -- 
sometimes they were right, but often they were 

wrong, and made no attempt to correct their errors. 

* * * They were all emotional, and all designed to 
carry out a rigid program that was laid down from 

50 years before, and they didn't realize, I think, 

some very big differences in reality, especially in 

the United States, from the picture of the old Marxist 
idea which they had. The classical picture of the 
Marxist idea was that the working class was supposed 

to become more and more oppressed, and that they ; 
were supposed to become more and more impoverished, | 
which obviously wasn't the case in the United States, : 
but nobody in the Socialist Workers Party seemed to 
recognize that. They seemed to be removed from 

what was really happening. Their idea was that a 

trade union was a stopgap, that trade unions can't 

really alter working people's standards of living." 

(J.A. 112-114) 6/ 


' 
! 
' 


6/ Appellant continued his explanation as follows: “Now, I was active in trade 
unions, and the more I saw of trade unions, the more I became convinced they 
did alter working people's standards of living. Not only trade unions, but the 
so-called class government, which is supposed to be a capitalist government, 
opposed to the working class, actually instituted many laws which were in line 
with the demands made in Karl Marx's old Communist Manifesto. I remember 
reading it over again at a later date in my party membership and being amazed 
when I really read it carefully to find that many of the demands that he said only 
came about through the Socialist state and the classless state, like graduated 
income tax, for example.. Well, we had that in the United States. The abolition 
of child labor.. We had that in the United States. And many other things of that 
type. And yet they were still basing themselves on the Communist Manifesto 
doctrines that were to my mind completely out-moded. * * * I couldn't see 

the impoverishment of the working people. I couldn't see the elimination of 
the middle class, which was supposed to go on all this time. I live! in Long 
Island, I have lived there five years or so -- about four or five years, and I 
can see all around me -- I prohably am a member of the middle class myself -- 
that the middle class is growing, not only growing, but their income is getting 
oe ee 
picture painted by Marx." (J.A. 114-115). 





2 4 
eS eee ee ee es a a, a re aes oe st? + 


ne oe Hn. ee ee 


* KOR & 


"Q Was this a sudden conclusion on your part, or did 
it take a long time? Was there anything in particular that 
happened in 1949 that made you come to this conclusion?" 


"A No, I don't remember any particular event. I think 
it was a culmination of many things. I don't know what 
precipitated it, I would say around that time I became 
thoroughly convinced that I didn't want to be a member of 
the party.” (J.A. 115) 2/ 


(3) Current Attitudes and Political Beliefs 

While appellant, his wife, and Goldman testified that they never believed 
they were in any way "disloyal" to the United States because of their membership 
and activity in the Socialist Workers Party (J.A. 106, 129, 158), they testified 
that they had long since disassociated themselves from that organization's 
doctrines and policies. For example, appellant and his wife testified that 
they currently had no friends or associates who were Socialist Workers Party 
members (J.A. 116-117, 129-130). They also testified that they belonged to a 
church, which they attended regularly (J.A. 166). Appellant stated he no longer 
considered himself a “Socialist” (J. A. 171); he testified that he believed in “free 
enterprise" capitalist economy, whereas he once believed in a non-profit 


socialist economy (J.A. 170-173). Appellant testified he was in favor of the 


7/ Adele Spector, appellant's wife, testified as to her reasons for leaving the 
Socialist Workers Party as follows:. "It wasn't a reason that came one, two, 

three. It was about the time I was made organizer of the Bronx Branch. For the 
first time I started doing some reading, reading party material, because, while 

the job of organizer was mainly organizational, getting people to meetings, and so 
on, I always considered myself a good party member, and I had a good responsible 
job, and I felt I should start reading. I had a daughter two and a half or three years 
old at the time, and as a combination of those things, I realized -- I started reading 
the daily paper, because in branch discussions we have discussions on current events, 
and for the first time in many years I felt I had to know what was going on. Knowing 
what was going on, I found that I was slowly -- I can't say I made a big decision on 
it, it was a slow awakening of thought. I didn't know the Socialist Workers Party 
was advocating the type of government -- I saw what was happening in Russia, and 

I felt eventually if they ever could achieve anything like that, it would be like Russia, 
it would be where personal initiative meant nothing. I didn't want my daughter to 
grow up in a country like that, and the other children I might have, and slowly -- 

it is a hard thing to do -- I just slowly dropped off." (J.A. 120-121) 


-9- 


"Marshall Plan", while the Socialist Workers Party opposed it (J.A. 173-174); 
he testified he believed in the efficacy:of the "Point 4" Program, while the 
Socialist Workers Party believed it was an attempt to establish "Franco-like" 
governments in Europe (J.A. 174-175). In all, his sworn convictions, 
attitudes, and beliefs were antithetical to the essence of Socialist Workers 


8/ 
Party doctrine (J.A. 160). 


(4) Omissions on the Personnel Security Questionnaire 


e 


? 


According to Goldman's testimony, appellant used the name "Buddy Lenz’ 
only in writing articles for Socialist Workers Party publications (J.A. 68-70). 
Moreover, he swore that appellant had nothing whatever to do with the statement 
wherein plaintiff is alleged to have said that "American capitalism is the leader 
of world imperialism and the main enemy of the proletariat" and in which he 
purportedly advocated "the establishment of a revolutionary Marxist party in 
Yugoslavia and an uprising against Tito" (J.A. 70-75, 95-99). Appellant 
testified that he was not present when Goldman made a speech in New York 
about Yugoslavia and had nothing whatever to do with the speech, either in 
oral or written form (J.A. 138-142).. While appellant conceded that he was 
probably known to others in the Socialist Workers Party as “Buddy Lenz" 
(J.A. 133-136), he testified that he did not deliberately omit the alias “Buddy 
Lenz" from the Personnel Security Questionnaire. He stated that he never 


considered the use of that name to be an "alias" (J.A. 146-147). 


8/ Appellant's wife was equally emphatic in her renunciation of Socialist 
Workers Party attitudes and doctrines (J.A. 123-124) and in her affirmance 

of her belief in the present form of government of the United States (J.A. 127- 
128). She stated that it was "inconceivable" that either she or her husband 
would renew their association or membership with the Socialist Workers 
Party under any future circumstances (J.A. 128) and she described for the 
Board the rejection of an attempt by one of the Socialist Workers Party's 
leaders to reawaken their interest in that organization (J. A. 130-132). 
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Moreover, appellant testified that he did not deliberately or in- 
tentionally fail to submit information regarding his membership in the 
Socialist Workers Party on the Personnel Security Questionnaire inasmuch 
as he was informed by the Sperry's Security Officer that “political parties" 
were not to be included on the Questionnaire (J.A. 148-149). According 
to appellant, the use of the name "Buddy Lenz" was never intended for the 
purpose of concealing his membership in the Socialist Workers Party, nor 
was the failure to include "Buddy Lenz" and the appellant's membership in 
the Socialist Workers Party on the DD Form 48 a deliberate attempt to con- 
ceal his former membership in that organization (J.A. 149-153). Mrs. 

. Spector, appellant's wife, testified that she and her husband were very proud 
of theix membership in the Socialist Workers Party at the time that they were 
members, and considered themselves loyal citizens of the United States. 

_ She said they never concealed their identity as-party members since they 
were proud of their membership at the time they were in it (J.A. 129). In 
addition, Irving Goldman testified that the use of fictitious names by him and 
appellant was never for the purpose of concealing their identities as members _ 


of the Socialist Workers Party (J.A. 100). 


(5) Anti-Communist Attitudes and Beliefs 


Appellant testified that subsequent to his reaignation from the Socialist 
Workers Party, he became one of the leaders of the IUE+CIOQ faction in the 
fight to unseat the Communist-dominated United Rlectrical Radio and Machine 
Workers of America as collective bargaining agent for the meeivvees of 
Sperry-Gyroscope Company (J.A. 175-177). . This factional inter-union fight 


occurred in 1950, when the Socialist Workers Party expressed itself as being © 


in opposition to the expulsion of the "UR" from the CIO (J.A. 76, 102).. While 
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the Appeal Division (Hearing Board) took judicial notice of the fact that members of 
the Socialist Workers Party were vehemently opposed to the Communist Party, the 
-Soviet Government, and Soviet satellite governments (J.A. 53), appellant testified 
at length concerning his own attitude toward the Communist Party and the Soviet 
Government. While a member of the Socialist Workers Party appellant said he 
thought the Daily Worker was nothing other than “propaganda” for the Russian 
Government; he was still of the same opinion (J.A. 163-164).. When asked by one 


of the Board members whether he agreed with any of the methods of the Com- 


munist Party, appellant summed up the entire development of his anti-Communist 


philosophy by stating: 


"In the case of the Communist Party, I think the methods they 
advocated were not always the methods they used. As a matter 
of fact, I had some personal experience with this. I certainly 
do not agree with the methods they use, the methods they advocate. 
I had theoretical differences with them. For example, the type of 
government they advocated in Russia the Socialist Workers Party 
did agree with. I disagreed with the type of government they ad- 
vocated, which was a one-party system, and there they weren't 
too -- it was only vague. They never would really say what they 
meant. I don't recall ever reading that they believed in a one- 
party system. They always used the word 'democracy", but 
actually, their conception was a one-party system, a dictatorship, 
and I never agreed with that. I opposed it very vigorously before 
I was in the Socialist Workers Party, during and since. * * * You 
have to have many opinions expressed and many political parties, 
and the best results for the people in general would be achieved 
in that manner. I think I was deluded for a time by the Socialist 
Workers Party that there wasn't true democracy in the United 

States, that the Republican and Democratic Parties were 
actually controlled by a little group of the richest men in the 
country, and that they dictated all the policies of the government. 
And I certainly don't believe that today. And of course, the 

Communist Party doctrine was that it was similar to that as far 
as the United States was concerned, although they concealed it 
at different times. I remember their line changed very sharply 
when Russia was attacked. I remember a very famous statement 
very often cited, when Molotov said that Nazism is a matter of 
taste, you can take it or leave it.. And I remember all the 
Socialists, and the Socialist Workers Party, and any other 

‘Socialist Party I read would put that up and make quite an 
answer, and to me fascism wasn't a matter of taste, it was 
something I always detested." (J.A. 164-165). 








(6) The Lie-Detector Evidence 


Richard O. Arther, Director of the New York Laboratory of John E. Reid 
Associates, was qualified as an expert in the field of scientific lie detection (J.A. 188- 
192), at which time the Appeal Division (Hearing Board) stated that it would accept 
his evidence “as expert testimony" (J.A. 192-193). Mr. Arther then submitted a 
report of his examination of appellant which was received into evidence (J A. 193). 
The report disclosed that: (1) Appellant was not lying when he said he had re- 
signed in good faith from the Socialist Workers Party (J.A. 197-198); (2) Appellant 
was not lying when he said he no longer had any contact whatever with the Socialist 
Workers Party or any of its members (J.A. 199-201, 207-209); (3) Appellant did 
not deliberately omit the name of "Buddy Lenz" or the fact of prior membership in 
the Socialist Workers Party from the Personnel Security Questionnaire in order to 


9/ 
conceal his past membership (J.A. 202-203, 212-213). 


(7) The Job "Sensitivity" Issue 


Appellant testified he had no access to classified material, had no access 
to parts of the plant where employees were working on classified material and had 
no intention of going into those parts of the plant (J.A. 150-151). Evidence was also 
submitted that on October ll, 1954, appellant testified under oath in an arbitration 
proceeding between the Sperry-Gyroscope Company and Local 450, International 
Union of Electrical, Radio and Machine Workers, CIO, held at the New York State 
Board of Mediation, 270 Broadway, New York City. In this testimony, appellant 
made it clear that Department 5521 (Short Order Department), was not a re- 


stricted area; that he had never seen blueprints or diagrams marked "Classified", 


9/ On direct examination, and thereafter on cross-examination.by the Board 
members and the Board's Security Advisor, Mr. Arther testified that while the 
Reid polygraph was not "100% accurate'’; since 1946 in over 8, 800 examinations 
maximum possible error was estimated at 1%; known error was ".0005" 

(J.A. 191-197). 





-"Top Secret", "Secret", or “Confidential”, and that he had never heard of any 
classified documents or material in his department. Moreover, appellant testi- 
fied that Department 5521 was not a restricted area and that he wore a Type "C" 


10/ 


E. Administrative Proceedings Subsequent to the Hearing 


On November 21, 1955, appellant was informed that the Appeal Division 
. il/ 
had affirmed the August 13, 1954 decision of the Screening Board (J.A. 18). On 


November 30, 1955, appellant's counsel wrote the Director, Office of Industrial 
12/ 

Personnel Security Review stating that in “order to intelligently appeal the 

Board's decision we will require a copy of the opinion, findings and conclusions of 


the Board including any minority opinion, if one of the Board members dissented" 


(J.A. 18). The request was denied on December 7, 1955, except that counsel was 





furnished with the Board's "naked" findings on the Statements of Reasons, the 
Director stating: “It is not the policy of this office to release the rationale prepared 
by the hearing panel. The discussion of the evidence of necessity includes material 


which security considerations will not permit to be disclosed" (J.A. 19). On 


10/ In this connection, appellant demonstrated that according to Sperry's Standard 
Practice Instructions, Classification No. 9.1: (1) Type "A" badges afford the wearer 
unlimited access to any company area except to areas where work is “secret” or 
“top secret"; (2) Type "B" badges afford the wearer access to designated restricted 
areas in which the wearer is assigned to work; (3) Type "C" badges afford the 
wearer access to "non-restricted areas" only and are issued to those employees 
whose duties do not require them to enter "classified" or "restricted" areas; 

(4) Type "D" badges afford the wearer limited access to "restricted" areas when 
the job requirements necessitate such access on specific occasions, but only 

when the individual is cleared for such access; (5) Type "KE" badges are issued 

to business representatives of the company (J.A. 52). 


il/. " *** on information and belief by a two to one vote (one Board member 
dissenting) ***" (J.A. 30). 


12/ The Office of Industrial Personnel Security Review was established by 


Department of Defense Directive 5220.6, par. 7, on February 2, 1955. 
32. F. R. § 67.2-1, et. aeq. (1958). 
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December 9, 1955, counsel wrote the Director requesting “the Board's findings" on 


certain issues “crucial to a presentation of our appeal * * * without disclosing the 
13/ 
nature or source of any confidential information" (J.A. 5). This request was 


denied on January 4, 1956, the Director stating that “the Statenent of Reasons and 
the specific findings on each of the items which have been furnished to you provide 
sufficient information as to the basis for the Board's decision,’ (J.A. 20). The 
Director also stated: 


“In your letter you inquired as to whether the Eastern 
Industrial Personnel Security Board had jurisdiction to 
pass on Spector's access to classified information ‘when 
he never had access to such information in his job and 
could have had no such access in the foreseeable future.‘ 
The application for security clearance of an individual is 
initiated by that person's employer who is responsible for 
determining whether or not the individual will require access 
to classified information. Mr. Spector's employer, the 
Sperry Gyroscope Company, made a determination to that 
effect and initiated a request for his clearance. * * *" 
(J.A. 20). 


. Subsequently, on February 2, 1956, appellant filed a request with the 


Industrial Personnel Security Review Board for a review of the adverse decision of 


the Eastern Industrial Personnel Security Board, Appeal Division (J.A. 5, 22). 
Following such review, the Industrial Personnel Security Review Board sustained 
the previous decision of the Eastern Industrial Personnel Security Board and so 


advised appellant's attorney by letter of June 20, 1956 (J.A. 20). On June 22, 1956, 


13/ The text of counsel's letter of December 9, 1955, is as follows: “This letter 
is submitted in reply to your communication dated December 7, 1955. Frankly, we 
find it virtually impossible to appeal the Board's adverse decision without the 
Board's findings on the following issues: (1) Did Spector terminate his membership 
in the Socialist Workers Party in 1949-50 in good faith, or did he continue his 
membership in secret thereafter? (2) Did Spector have any current associations 
with individuals who might endanger in one way or another the ‘integrity’ of clasai- 
fied information if Spector disclosed such information to them inadvertently or 
intentionally? If so, with whom? (3) Did the Eastern Industrial Personnel 
Security Board have jurisdiction to pass on Spector's access to classified informa- 
tion when he never had access to such information in his job and could have had 

no such access in the foreseeable future? We think the Board's ‘findings’ on these 
issues are crucial to a presentation of our appeal. Accordingly, and without dis- 
closing the nature or course of any confidential information, we would appreciate 
the Board's ‘findings’ with respect to the aforesaid itema-" (J.A. 4-5). 
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appe!lant appealed the ruling of the Industrial Personnel Security Review Board to the 
Secretary of Defcnse, who sustained the rulings of the Eastern Industrial Personnel 


Security Board and the Industrial Personnel Security Review Board (J.A. 6, 22). 


F, Court Proceedings 


On November 24, 1956, appellant filed a complaint in the United States 
District Court for the District of Columbia, praying for a declaratory judgment that 
appellees’ determination revoking his security clearance was invalid and arbitrary 
and a declaration of appellees’ action was illegal and unconstitutional. An answer 
was filed on February 8, 1957. After the filing of the answer appellant and appellees 
cross-moved for summary judgment, and on November 14, 1957, the Court below dls 
granted appellees’ cross-motion for summary judgment on the ground that the ad- 
ministrative proceedings were in accordance with the applicable statute and 
regulations, dismissing the complaint (j.A. 49). On November 26, 1957, an order 
was entered granting appellant's motion to amend his complaint by substituting 
Neil McElroy in place of Charles E. Wilson as defendant in the within action (J.A. 50). 
Defendant McElroy was appointed Secretary of Defense in place of defendant Wilson 
who had resigned. A notice of appeal was filed on January 2, 1958, and on August 13, 
1958, this Court granted appellant's motion to extend his time for filing the record 


on appeal to and including September 1, 1958 (J.A. 50-A). 


Constitutional Provisions and Regulation Involved 


The constitutional provisions involved are the First, Fifth and Sixth 
Amendments to the Constitution of the United States. They are set forth in the 
appendix to this brief. The regulation involved is Department of Defense Directive 
5220.6, 20 Fed. Reg. 1553, issued February 2, 1955, 32 C. F. R. § 67.1-1, 


et, seq. (1958) and is annexed as Defendants' Ex. 6 at page 219 of the Joint Appendix. 





Statement of Points 


1. In the circumstances of this case appellees action was arbitrary 


and capricious and constituted a violation of substantive due process. 


2.- Appellees had no jurisdiction to revoke appellant's “security 
clearance” in the absence of a finding by the Government that appellant had access 


to classified information or materials. 


3. Appellees’ action was taken in violation of Department of Defense 


Directive 5220. 6. 


4, Appellees’ action was taken in violation of the First, Fifth and 


Sixth Amendments to the Constitution of the United States. 


Summary of Argument 


Preliminary Statement 


This case arises under the Industrial Persomel Security Review Regula- 
tion promulgated by the Department of Defense in 1955, 32 C.F.R. §§ 67.1, et. seq., 
and raises a number of issues left undecided by this Court in Greene v. McElroy, -- 
U.S. App. D. C. --, 254 F. 2d 944. . While the Secretary of Defense has a wide 
discretion to designate who shall be eligible for access to classified defense in- 
formation and materials, it is nevertheless clear that he cannot exercise that 
discretion arbitrarily, anymore than the Secretary of State could in Shachtman v. 
Dulles, 96 U.S. App. D. C. 287, 225 F. 24928. And in this case we think 
appellees’ action was arbitrary. In the Greene case, this Court was careful to 
note "that appellant does not claim that the contracts on which he seeks to work 
are not validly labeled "classified." Id., 254 F. 2d, at p. 948. But in this case, 


appellant contends that he had no access to classified defense information and 
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materials and that appellees had no jurisdiction to revoke his “security clearance” 


without first making a determination that he did in fact have access to such 


information. Appellees made no such determination here; instead they relied on 


the determination made by appellant's employer -- the Sperry Gyroscope 


Company. 


In the Greene case, this Court "noted at the outset that Greene [did] not 
contend that the officials af the Department af Defense * * * failed to comply with 
the relevant provisions of the various industrial security regulations under which 
they proceeded against him.” Id., 254 F. 2d, at p. 948. Here, appellant con- 
tends that the Industrial Personnel Security Review Regulation was violated in 
two material respects. In the Greene case, this Court held constitutional a 
denial of confrontation and cross-examination, retetine to dares tthe Goennee 
to choose between * * * alternatives -- either of which might compromise the 
security of the country.” Id., 254 F. 2d, atp. 951. It also upheld the Industrial 
Personnel Security Review Program as reflected in Department of Defense 
Directive 5220.6, 32C.F.R. 3 67.1, but was careful to point out that it was not 
deciding "whether * * * all the regulations * * * are in every particular or in 
every possible situation valid and effective.” Id., 254 F. 2d, at p. 950. In the 
instant case, this Court is called upon to decide the constitutionality af Depart- 
ment of Defense Directive 5220.6 insofar as it prohibits (1) the disclosure af 
non-secret information contained in the "classified" investigative file and 
(2) confrontation snd croas-exemiustion of anonymous accusers who are neither 
professional nor “undercover” informants. In addition, it 1s called upan to 


determine the validity af certain of the Directive's criteria challenged here as 
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Appellant was denied a “security clearance" on the basis of past member- 
ship and activities in the Socialist Workers Party -- some six years stale, and 
registration to vote American Labor Party -- some seven years stale. Neither 
of these organizations was: “found” by the Board to be “totalitarian, Fascist, 
Communist or subversive * * * or which seek to alter the form of government of 
the United States by unconstitutional means." Dept. of Defense Dir. 5220.6, 
par 13 (a) (4), 32 C.F.R. 88 67.3-2 (a) (4). All that was found was that the 
"Socialist Workers Party was cited [presumably, by the Attorney General] as a 
subversive and Communist organization which seeks to alter the form of govern- 
ment of the United States by unconstitutional means" (J.A. 9, 19) and that the 
“American Labor Party was cited by the Special Committee on Un-American 


Activities as having been under Communist domination and control" (J.A. 10, 19). 


However, appellant testified under oath that he never believed that 


the Socialist Workers Party advocated the overthrow of the Government by 

force or violence or that it was a disloyal or subversive organization. He and 
two other witnesses testified that his membership in the Socialist Workers Party 
had terminated in late 1948 or 1949, that he had no association with the organiza- 
tion since that time and that his action had resulted from his realization that a 
"Marxian" philosophy was inconsistent with the facts of American life. Appellant's 
present convictions and beliefs were shown to be antithetical to current Socialist 
Workers Party doctrine and that he and his wife currently had no friends or 
associates who were Socialist Workers Party members. In addition, it was shown 
that he had become one of the leaders of the IUE-CIO faction in the fight to unseat 
the "communist dominated” United Electrical, Radio, and Machine Workers of 
America ag collective bargaining agent for the employees of the Sperry Gyro- 
scope Company, and that he had become the Chief Shop Steward of the victorious 


anti-communist union in Sperry's plant. 
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Similar evidence was introduced to show that in 1948 the American Labor 
Party was not Communist dominated, that Judge Lumbard of the United States Court 
of Appeals for the Second Circuit had been a candidate for Justice of the New York 
State Supreme Court on the American Labor Party ticket that year, and that in the 
presidential election of 1948 it had polled over 300, 000 votes for Henry Wallace 


in New York City alone. 


Appellees’ determination, based on appellant's past membership and 
activities in the Socialist Workers Party (and his registration to vote American 


Labor Party in 1948), was arbitrary and violative of substantitive "due process". 


The “citation” of an organization as subversive is a purely heresay declaration 


having no “competency to prove the subversive character of the listed associa- 
tions." While in a particular case it may be a factor to be considered in arriving 
at a determination, it could not be made the basis for denying appellant access to 
classified information on the record in this case. See, Schware v. Board of 

Bar Examiners, 353 U.S. 232; Shachtman v. Dulles, 96 U.S. App. D.C. 287, 


225 F. 2d 938, 


ii, 


During the administrative proceedings appellant testified, without 
contradiction, that he had no access to classified information and material and 
that he had no intention of going into those parts of Sperry's plant where classi- 
field work was being performed (J.A. 51-52, 150-151). However, in support of 
its motion for summary judgement, the Government for the first time submitted 
two affidavits from Sperry's supervisory personnel in which it was asserted that 
appellant did in fact have the opportunity for obtaining access to classified 
information and materials (J.A. 32-46). In any event, appellees never made a 


“finding” that appellant had access (or the opportunity for obtaining access) to 








classified information, for. when counsel inquired as to whether such a finding had 
been made (J.A. 5), he was informed that appellant's employer “is responsible 
for determining whether or not [appellant] will require access to classified in 
formation" (J,A. 20).. We think it clear that when the fact of access is challenged 
by the employee, the Government cannot rely on the employer's finding that the 
employee has or may have access to classified information. The Government is — 
required to make its own finding of access as a condition precedent to revocation 
of the employee's “security clearance."' See, Cole v. Young, 351 U.S. 536, 551. 

. Were it otherwise, union officials like appellant, who are employed in defense 
plants in various parts of the United States (and who in fact do not have access to 
classified information or material), may be conveniently discharged for union 
activity. All the employer hag to do is initiate a request for the employee's 
“clearance” and upon the denial of that “clearance” discharge him. E.g., 


Dressler v. Wilson (D. C., D. Col.), 155 F. Supp. 373, 375, 


Ill. 


— 


In making the determination that appellant's continued access to clasai- 
fied information was not clearly consistent with the interests of national security, 
appellees violated Department of Defense Directive 5220.6 in two major senpects: 
In the fixat place, appellant requested a copy of the opinion, findings and can- 
clusions of the Hearing Board, including a copy of any dissenting opinion, “in 
order tg intelligently appeal” to the Industrial Personnel Security Review Board 
(J.A. 18). ‘Only the "naked" findings on the Statement of Reasons were furnished 
(Q.A. 19). Appellant's further request which sought the Board's findings on 
certain issues “crucial to a presentation of our appeal * * * without disclosing 
the nature or source of any confidential information™ (J.A. 5), was also denied 
(j.A. 20).. Since one of the members of the Hearing Board dissented (J.A. 30), 


appellant was entitled to appeal to the Review Board under Department of 
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Defense Directive 5220.6, par. 2la, 32C.F.R. § 67.4-7(a). This provision 
makes an appeal to the Review Board mandatory whenever the Hearing Board's 
decision is not unanimous. Accordingly, appellees’ refusal to furnish appellant with 
the opinions, conclusions . and rationale of the Hearing Board deprived him of 
any “meaningful review" by the Industrial Personnel Security Review Board 
under Section 22a of the Directive. 32 C.F.R. § 67.4-8 (a). See, Gonzales v. 
United States, 348 U.S. 407, ‘412-415. The regulations were also violated when 
appellant was denied a bill of particulars seeking the contents of the derogatory 
information against him “absent the identity of any informant" in order to 
“prepare for the [hearing]"(J.A. 10). Since Department of Defense Directive 
5220.6, par. 17e, 32 C.F.R. § 67.4-3 (e) requires that appellant be provided 
"with sufficient information to enable him to prepare his defense," and since 
the bill of particulars was requested absent "the identity of any informant," we 
think that appellees’ action was invalid under the doctrine enunciated in Deak v. 
Pace, 88 U.S. App. D.C. 50, 185 F. 2d 997 and by the Ninth Circuit in United 


States v. Gray, 207 F. 2d 237, atp. 242. 


Iv. 


One of the major issue in this case turns on the constitutionality of 
Department of Defense Directive 5220.6, par. 4, which provides that "no 
classified information, nor information which might compromise investigative 
sources or methods or the identity of confidential informants, will be disclosed to 
any * * * employee * * *,"" 32C.F.R. § 67.1-4. This provision precluded ap- 
pellant (1) from obtaining the non-secret contents of the "classified" investigative 
file, and (2) from confronting and cross-examining anonymous accusers who are 
neither professional nor "under-cover" informants. In our view this Court's 
holding in Greene v. McKlroy _—aUX«WS. App. D.C. _, 254 F. 24944 that the 


Government is not required to choose between disclosing the identity of ‘confidential 
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informants" (who have a legitimate reason for secrecy) and giving an employee 


access to highly secret defense information, Id., 254 F. 2d, at p. 951, was clearly 
correct, But that is not the issue in this case. Here, the Government is not asked 
to make that choice. In our view the professional or “under-cover" informant 
must be separated from neighbors, maiden-aunts, and casual busybodies who have 
no legitimate reason for secrecy, and as to the latter, we think appellant had a 


right to confront and cross-examine them. 


Unlike Dayton v. Dulles, 102 U.S. App. D.C. 372, 254 F. 2d 71, 
reversed on other grounds, _—~U«.S. __—s,.:- 78 S. Ct. 1127, there was no “finding” 
(or claim of privilege) that the disclosure of the information sought by appellant 
would "[compromise] investigative sources and methods" Id,, 254 F. 2d, at p. 73. 
And in any event such a "finding" would be insufficient here -- it could not be made 
to cover a refusal to disclose the identity of a casual informant having no legitimate 
reason for secrecy, or the contents of non-secret information in the "classified" 
investigative file. See, United States v. Reynolds, 345 U.S. 1, 7-11. Furthermore 
Greene v. McElroy does not preclude an attack on the Directive's criteria. As 
applied in this case we think that certain of the criteria were unconstitutionally 


vague and uncertain. 


Appellees’ Action Was Arbitrary and Constituted 
A Violation of Substantive Due Process 


Appellant was charged with past membership and activities in the Socialist 
Workers Party (and with associating with members of the Socialist Workers Party) — 
an organization "cited as a subversive and Communist organization which seeks to 
alter the form of government of the United States by unconstitutional means" 


(J.A. 9-10). Appellant was also charged with registering to vote “American Labor 





Party in the 1948 elections" -- an organization “cited by the Special Committee on 
Un-American Activities as having been under Communist domination and control". 
(J. A. a Appeal Division, Eastern Industrial Personnel Security Review 
Board "found" these charges (J.A. 19) and concluded that “on the basis of all the 
available information, the granting of [appellant's] clearance * * * for access to 


classified information is not clearly consistent with the interests of national 


security" (J.A. 18). 


By requesting a bill of particulars, appellant had sought to establish the 
relevancy of the charges to a finding that his continued access was not clearly 
consistent with the interests of national security (J.A. 10-17). He asked that this 
information be furnished him “without disclosing the identity of any informant" 
(J.A. 10). Not only was this information denied (J.A. 17), but also the rationale of 
the Appeal Division (Hearing Board). The only “findings” furnished appellant were 
as follows: 

"Items 1, 2, 3, 4, 5 and 8 were found. Item 6 was found 
with respect to Murray Weiss, Charles Curtis, Al Lynn, 


Hyman Struman and Lillian Curtis. Item 7 was found 
only with respect to Mr. Spector and his father." (J.A. 19). 


In short, appellant was denied a "security clearance" on the basis of past member- 
ship and activities in the Socialist Workers Party -- some six years stale, and 
registration to yote in the American Labor Party -- some seven years stale. 
Neither of these organizations was "found" by the Board to be "totalitarian, Fascist, 


Communist, or subversive * * * or which seek to alter the form of government of 


14/ In addition, appellant was alleged to have "failed to include any reference to 
his reported membership ip the Socialist Workers Party or to the alias ‘Buddy 

Lenz’ which he used” on hig personnel security questionnaire (DD Form 48)(J.A. 10). 
This charge is meaningless, however, since it was neither alleged nor "found" that 
appellant was guilty of “any deliberate misrepresentations, falsifications, or 
omissions of material facts" from his personnel security questionnaire. Dept. of 
Defense Dir. 5220.6, par. 13(a) (16), 32 C.F.R. 8 67.3-2(a) (16). (1958). 





the United States by unconstitutional means" Dept. of Defense Dir. 5220.6, par. 
13.a(4), 32C.F.R. $67.3-2 (a)(4). All that was found was that the "Socialist 
Workers Party was cited 2 as a subversive and Communist organization which - 
seeks to alter the form of government of the United States by unconstitutional 
meana” (J.A. 9, 19) and that the “American Labor Party was cited by the Special 


Committee on Un-American Activities as having been under Communist domination 
aud control" (J.A. 10, 19). 


Appellees’ determination, based on appellant's past membership and 
activities in the Socialist Workers Party (and his registration to vote American 
Labor Party in 1948) was arbitrary and violative of "gubstantive due process.” See, 


. Schware v. Board of Bar Examiners, 353 U.S. 232. The citation by the Attorney 
General of the Socialist Workers Party as a subversive organization "* ** ig a 


purely hearsay declaration by the Attorney General * * * [and} has no competency 


15/7 Presumably, by the Attorney General. 


16/ The "so-called" finding that the American Labor Party was "Communist- 
dominated and controlled” in 1948 is little short of ludyicfous. In 1948 the 
Honorable J. Edward Lumbard, a Justice of the United States Court of Appeals 
.for the Second Circuit appointed by President Eisenhower, was a candidate for 
the New York State Supreme Court on the American Labor Party ticket (J.A. 
188).. And in the same year the American Labor Party polled over 300, 000 votes 
in New York City. An affidavit furnished the Board during the Appeal Division 
hearing (Hearing Tr., at p. 413) and based on the history of the American Labor 
Paxty demonstrated (1) that the American Labor Party was controlled onall 
levela by non-Communists and anti-Communista from 1936 - 1939; (2) that from 
1939 - 1944, the state-wide organization of the American Labor Party and most of 
its county organizations continued under such control; (3) that the 1944 split of 
the American Labor Party entailed no victory for the Communist element in the 
party, the balance of power remaining substantially the same as in 1939 - 1944, 
except that the most militant of the anti-Communist elements no longer remained 
in the American Labor Party leadership, having left to form the Liberal Party; 
and (4) that it wag not until some time after 1948, the year the American Labor 
Party supported the candidacy of Henry Wallace for President that it came under | 
alleged "Communist domination and control." See, Sarasohn, “The wits for 
Control of American Labor Party, 1946 - 1948," Columbia University, (1948), 
In this connection, see Mr, Justice Frankfurter's concurring opinion in Sweezy v. 
New Hampshire, 354 U.S. 234, at pp. 265-267, 





to prove the subversive character of the listed associations * * *." United States 


v. Remington (2 Cir.), 191 F. 2d 246, 252. 


While a hundred members of an organization may be disloyal or "risks," 
the hundred and first member may be a backslider, a deviationist or even an FBI 
informer, The Supreme Court acknowledged in Schneiderman v. United States, 

320 U.S. 118, that men in adhering to a political party or organization do not 
subscribe unqualifiedly to all its platforms or asserted principles." Id., at p. 136. 
In 1942 Congress directed the Department of Justice to investigate the emplo{bes of 
the Federal Government who were members of subversive organizations and to 
report its findings. Appropriation Act of June 28, 1941, P. L. No. 135, 77th Cong, 
The Attorney General reported that the objective teat of membership for determin- 


ing disloyalty is “thoroughly unsatisfactory” because: 


“The objective test faila completely ... ‘Where the 
purposes of the organization’ are so stated as to make - 
membership in most circumstances consistent with 
loyalty." House Document No. 833, 77th Cong., 2d 
Sess., p. 4. 


Accordingly, neither the ex parte listing of the Socialist Workers Party 
as a "subversive" organization by the Attorney General in 1947 nor the ex parte 
\ 


an \” citation of the American Labor Party as "Communist dominated” by the House 


oat” RS Committee on Un-American Activities can be considered a valid basis for denying 


: 95% Wy appellant access to classified information on the record in this case.. See, 


Pen 
Shachtman v. Dulles, 96 U.S. App. D.C. 287, 225 F. 24938. In any event, before 
appellees could have disqualified appellant from security clearance even on the 
basis of present membership in the Socialist Workers Party, a finding that appel- 
lant had knowledge that the Socialist Workera Party advocated the overthrow of the 
Government by force or violence was requixed.. Wieman vy. Updegraff, 344 U.S. 
183, 190.. Security clearance cannot be denied on the basis of appellant's member- 


ship alone. Kutcher v. Gray, 91 U.S. App. D.C. 266, 199 F. 2d 783, 
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Appellant testified he never believed that the Socialist Workers Party 

advocated the overthrow of the snes by force or violence or that it was a 
Q. Let } Bond ¢ Lb bbb 

disloyal or subversive ergentenbion -A. 111-112, 161-162). But even if we as- 
sume, for the purpose of argument only, that he did have such knowledge, appellant 
left the Socialist Workers Party in 1949 -- six years prior to the Appeal Division's 
ruling. Both disillusionment with one's beliefs and positive rethinking of one's 
views are a process rather than a single instantaneous act. A thinking man does 
not change opinions as easily as one changes a shirt. And the process of 
appellant's resignation from the Socialist Workers Party was both thoughtful and 
deliberate. Thus, for some years before 1949 he questioned the validity of the 
"Marxian" doctrine that capitalism would destroy itself or fall into decay. But it 
was not until 1949, when he came to the conclusion that "Marxian Socialist" doctrine 
was alien to industrial, economic and political realities in the United States, that he 
resigned from that organization, participating in none of its activities thereafter 
(J.A. 111-117). 


17/ 
In describing the Federal Employee Loyalty Program, Seth Richardson, 


former Chairman of the Loyalty Review Board, makes an observation equally valid 


in “security cases" and of particular value in the instant case: 


"But regardless of the change in standard, the fact to 
be determined is, of course, present loyalty. Thus, 
in every case, questions concerning remote acts are 
pertinent only as indications of present attitude. * * * 
We live, however, under a theory of personal reforma- 
tion which has in many cases made it necessary to 
perform the exceedingly difficult task of making a 
present evaluation of loyalty on the basis of question- 
able but remote acts and statements of the employee. 
If Budenz, an admitted Communist, may reform and 
be forgiven, why not an employee?" 51 Col. L. Rev., 
at p. 555. 


17/ Richardson, The Federal Employee Loyalty Program, 51 Col. L. Rev. 546 + 
(1951). 
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In Adler v. Board of Education, 342 U.S. 485, the Supreme Court held that an 
employee who was once a member of a subversive organization may validly be 
presumed to continue as a member of such organization "only so long as there is 
no substantial evidence to the contrary." Id,, atp. 495. Mr. Justice Minton, 


quoting the New York Court of Appeals on this issue, stated: 


"The presumption growing out of a prima facie case 
remains only so long as there is no substantial evi- 
dence to the contrary. When that is offered the pre- 


sumption disappears and unless met by further proof 


there is nothing to justify a finding based solely on it." 
Id., atp. 495. (Emphasis supplied). 


Appellant and two witnesses testified under oath that his membership in the 
Socialist Workers Party terminated in late 1948 or early 1949, that he had no 
association or connection with the organization since that time, and that this 
action was the result of his realization that a “Marxian” philosophy was incon- 
sistent with the facts of American life (J.A. 112-115). This testimony was 
buttressed by what the Appeal Division considered to be “expert testimony” as to 
appellant's veracity (J.A. 192-193). Thus, appellant's testimony, the testimony 
of Irving Goldman, the testimony of appellant's wife and that of Richard O. Arther, 
the lie detector expert, was ‘substantial evidence to the contrary," Consolidated 


Edison Co. v. NLRB, 305 U.S. 197, 229, and once it was received into evidence 





any presumption of continuing membership was destroyed. Adler v. Board of 


Education, 342 U.S. 485, 495. 


We think appellees were required to determine what appellant's present 
attitude was, and what it had been since his departure from the Socialist Workers 
Party six years previously. The record establishes that in the employment he was 
discharged from as a “security risk" he had been a leading bulwark against Com- 
munism and Communists (J.A. 175-177). On the record of the six years since he 
left the Socialist Workers Party appellant had demonstrated that he was the anti- 


thesis of a "security risk", and appellees could not validly have found otherwise 
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on either the ex parte listing of the Socialist Workers Party or the ex parte listing 
of the American Labor Party, or both. See, Schware v. Board of Bar Examiners, 


353 U.S. 232; Shachtman v. Dulles, 96 U.S. App. D.C. 287, 225 F. 2d 938. att he 
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Appellant testified that he had no access to classified information and 
materials and that he had no intention of going into those parts of Sperry's plant 
where classified work was being performed (J.A. 51-52, 150-151). Throughout the 
administrative proceedings he contended that neither the Screening Division, nor 
the Appeal Division, Eastern Industrial Pexeonnal Security Board, nor the In- 
dustriai Personnei Security Review Board had jurisdiction to pass on whether his 
"clearance for access to classified information was clearly consistent with the 
interests of national security" unless he did in fact have access to such information 
and material.. Cf. Cole v. Young, 351 U.S. 536. 

During the administrative proceedings the sworn facts of non-access 
were in no wise disputed (J.A. 7, wha te fact, when counsel inquired of the 
Director, Office of Industrial Personnel Security Review, as to the Appeal Divi- 
sion's finding as to its own jurisdiction "to pass on Spector's access to classified 
information when he never had access to such information in hig job and could have 
no such access in the foreseeable future" (J.A. 5), counsel was informed that 


"(t]he application for security clearance is initiated by that person's employer who 


18/ In support of its cross-motion for summary judgment the Government for the 
first time submitted two affidavits from Sperry employees which asserted that 
Spector did in fact have access (or the opportunity for obtaining access) to clasai- 
fied information and materials (J.A. 32-46). 


is responsible for determining whether or not the individual will require access to 
classified information” (J.A. 20). Thus, appellees never made a finding that appel- 
lant had access (or the opportunity for obtaining access) to classified information 
or materials -- the Appeal Division rested its jurisdiction on the finding made by 
appellant's employer "who [was] responsible for [that determination]" (J.A. 20). 
The question which this Court is asked to decide is whether the Government is 
permitted to rely on an employer's finding that an employee has or may have 
access to classified information, or whether, when the fact of access is chal- 
lenged, the Government is required to make its own finding as to access, before 


making a determination that the employee is a “security risk". 


. We think appellees had no jurisdiction to revoke appellant's “security 
clearance" in the absence of a finding by the Appeal Division, Eastern Industrial 
Personnel Security Board or the Industrial Personnel Security Review Board that 
appellant did in fact have access to classified information and materials or that he 
would have such access in the foreseeable future. In the first place the Industrial 
Personnel Security Program "relates to the selection of persons to be given [access 
to classified defense information] for the purpose of designing or producing for the 


Government weapons or other defense materials." Greene v. McElroy, _U.S. 
19/ a 
App. D.C. __, 254 F. 24944, 949. = And the Industrial Personnel Security 


Review Regulation so provides. See, Dept. of Defense Dir. 5220.6, par's 1, 2c), 
3(b). 32C.F.R. 88 67.1-1, 67.1-2(c), 67.1-3(b). (1958).. Secondly, unless the 


19/ In Fitzgerald v. Sperry Gyroscope Co. (N.Y. Co.), March 26, 1954, 131 N.Y. 
Law Journal No. 58, 22 L.A. 186, aff'd. 282 App. Div. 1036, Mr. Justice McNally 
pointed out: “The question presented is whether the tentative denials of security 
clearance constitute just cause for the discharge of [Sperry Gyroscope's] em- 
ployees. * * * The [Sperry Gyroscope Company]... maintains that a tentative 
clearance denial ia in and of itself sufficient cause and that such denial warrants 
immediate discharge as a matter of law. . With this conclusion, I cannot agree 
since the clearance denial is tentative and requires only denial of access to all 
classified parts or information and especially when it appears that many of the 
persons discharged did not work on classified parts, handle classified informa- 
tion or work in a restricted area." 


program can be justified as "having a direct relationship to the requirements 
of the national defense", it is patently unconstitutional. Greene v. McElroy, 
supra, 254 F, 2d, at p. 950. See also, Schware v. Board of Bar Examiners, 


353 U.S. 232; Parker v. Lester (9 Cir.), 227 F. 2d 708, 


Moreover, if the government's abdication of responsibility for making 
a finding as to access is upheld, and appellees are permitted to revoke appellant's 
security clearance on the finding of access made by his employer, union officials 
employed in defense plants throughout the United States (who in fact do not have 
access to classified information or material) may be conveniently discharged 
for union activity.. All the employer has to do is to initiate a request for the em- 
ployee's clearance" and upon the denial of that "clearance" discharge him. See, 
e.g., Dressler v. Wilson (D.C., D.Col.), 155 F. Supp. 373, 375; In re Wisconsin 
Telephone Co, (BNA Labor Arbitration — 26 L.A. 792 (1956). Nor is there 
any protection under the Labor-Management Relations Act of 1947, 61 Stat. 136, 29 
U.S.C. $151, et seq. The NLRB's General Counsel has consistently refused to 
issue unfair labor practice: complaints in such cases. See NLRB General Counsel 
Administrative Rulings, Case No. 410 (Oct. 24, 1952, 31 L.R.R.M. 1067); Case 
No. 661 (May 11, 1953, 32 L.R.R.M. 1231); Case No. 797 (Sept. as 32 L. 


R.R.M. 1619); Case No. F-361 (June 12, 1958, 42 L.R.R.M. 1281), 


In Cole v. Young, 351 U.S. 536, a similar question was raised in regard 
to the Federal Employee Personnel Security Program established under the Act of 


August 26, 1950, 64 Stat. 476, 5 U.S.C. §822-1, 22-3. The Court said: 


"It is clear, therefore, both from the fact of the Act and 
the legislative history, that ‘national security’ was not 
used in the Act in an all-inclusive sense, but was in- 
tended to refer only to the protection of ‘sensitive’ activi- 
ties. It follows that an employee can be dismissed ‘in the 
interest of national security’ under the Act only if he oc- 


cupies a ‘sensitive’ position, and thus that a condition pre- 


20/ For a penetrating discussion of this problem, see Comment, Loyalty and Private 


Employment, 62 Yale L.J. 966 (1953); Comment, The Role of Employer Practices in 


the Federal Industrial Personnel Security Program;. A Field Study, 8 Stanford L. Rev. 
245 (1956). 
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cedent to the exercise of the dismissal authority is a 
determination by the agency head that the position oc- 


cupied is one affected with the ‘national security.‘ 
Id., at p. 551 (Emphasis supplied). 


Accordingly, and because appellees have never made a finding that appellant had 
access (or the opportunity for obtaining access) to classified information or 
materials, they were without jurisdiction to make a determination that appellant's 
“continued access to classified information was not clearly consistent with the 


interests of the national security." 


Ill. 


Appellees’ Action Was Taken in Violation of 
Department of Defense Directive 5220.6 


Department of Defense Directive 5220.6, under which appellees took the 
action complained of, sets forth procedures for determining the eligibility for 
access to "classified" information of persons employed by firms performing work 
under contracts with the government of the United States. The employee is given 
an opportunity to answer a "Statement of Reasons" which are required to be “as 
specific and in as great detail as, in the opinion of the Board, security considera- 
tions permit, in order to provide the person concerned with sufficient information 
to enable him to prepare a defense". Dept. of Defense Dir. 5220.6, par. 17e, 32 
C.F.R. 867. 4-3(e) (1958), He is also permitted to appear before a hearing board 
in person and by counsel and to present evidence in his behalf, including the testi- 
mony of witnesses, Dept. of Defense Dir. 5220.6, par. 17f(2), 32C.K.R. 867. 4-3f(2). 
Hearings are designed to accomplish two major purposes: (1) to permit the person 
concerned to present evidence in his behalf, and (2) to ascertain all the relevant 
facts in the case to aid in reaching a fair and impartial determination, Dept. of 
Defense Dir. 5220.6, par. 19a, 32C.F.R. 867.4-5(a). Subsequent to the hearing 
the employee is permitted to obtain additional time to submit additional evidence 
and a brief, Dept.. of Defense Dir. 5220.6, par. 19k, 32C.F.R. $67-4-5S(k); he 
is also permitted a copy of the hearing transcript on request, Dept. of Defense Dir. 


5220. 6, par. 19L, 32 C.F.R. 867. 4-5(L). 
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Paragraph 20a of the Directive requires the Hearing Board to meet in 

executive session and after full consideration of the complete file, including all 
the evidence, arguments and briefs, to reach its decision in accordance with the 
standards and criteria set forth in the regulations. 32 C.F.R. §67.4-6(a). Para- 
graph 20c provides that the Hearing Board's determination, which shall be reached 
by majority vote, shall be signed by the members and made a permanent part of 
the record. 32 C.F.R. §67.4-6(c). Paragraph 20d provides that the Hearing 
Board's decision shall include a finding with respect to each of the allegations. 
set forth in the Statement of Charges and that "each such finding shall be followed 
by a detailed discussion of the evidence which the Board has relied upon in making 
such finding". 32C.F.R. §67.4-(d). Paragraph 20e provides that the Hearing 
Board's determination shall also include a statement to the effect that: 

“The Board determines that upon all the information 

available to it the granting of clearance to 

for access to classified 

information is (or is not) clearly consistent with the 

interests of national security, " 
and that this statement shall be followed by a discussion of why the findings required 
to be made pursuant to paragraph 20d of the Directive justified the determination 
required by paragraph 20e. 32 C.F.R. 867.4-G(e). Paragraph 20f provides that if 
the decision of the Hearing Board is not unanimous, a signed minority opinion shall 
be filed setting forth the reasons for the dissent, in the same manner as that prescribed 
with regard to majority opinions of the Hearing Board. 32C.F.R. 867.4-O(f). After 
the Hearing Board has reached its decision, it is forwarded to the Director of the 
Office of Industrial Personnel Security Review, who is required to forward the case 
to the Industrial Personnel Security Review Board in the event that the decision of 
the Hearing Board is not unanimous. Dept. of Defense Dir. 5220.6, par. 21a, 32 
C.F.R. $67.4-7(a). The Industrial Personnel Security Review Board is required 
to "review each case submitted to it on the written record" and to make its deter- 
mination in each case in accaydance with the standards and criteria set forth in 


the regulations. The Review Board is also authorized to adopt, modify or reverse 
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the findings or the determination of the Hearing Board. Dept. of Defense Dir. 
5220.6, par. 22a, 32 C.F.R. $67.4-8(a). And after the Review Board has 
reached its determination, the Director is required to "notify the person con- 
cerned * * * of the final determination in the case". Dept. of Defense Dir. 


5220, 6, par. 22b, 32 C.F.R. §67.4-8(b). 


_A.- Appellees’ Refusal to Furnish Appellant a Copy 
of the Hearing Board's Conclusions, Opinion and 
Rationale Was in Violation of Department of 
Defense Directive 5220.6, par. 22a 


t 


Appellant was permitted to appeal to the Industrial Personnel Security 
Review Board from the adverse decision of the Hearing Board which denied him 
clearance (J.A. 20). But in any event an appeal in his case was mandatory under 
paragraph 21a of the Directive because one of the Board Members dissented from 
the Appeal Division's (Hearing Board's) adverse majority decision (J,A, 30). Al- 
though appellant requested a copy of the opinion, findings and conclusions of the 
Appeal Division (Hearing Board), including a copy of the minority opinion if a 
Hearing Board Member did in fact dissent “in order to intelligently appeal" to 
the Industria] Personnel Security Review Board (J.A. 18), only the naked” findings 
with respect to the Statement of Reasons were furnished (J.A. 19). Appellant's 
further request, which sought "the [Hearing] Board's findings” on certain issues 
“crucial to a presentation ofourappeal * * * without disclosing the nature or 
source of any confidential information" (J.A. 5), was denied on January 4, 1957 


21/ 
(J.A. 20). 


Appellees' failure to provide appellant with the opinions, conclusions 


and rationale of the Appeal Division (Hearing Board) deprived him of any "meaning- 


ful réview" by the Industrial Pergonnel Security Review Board under Section 22a of 


21/ However, in the First Annual Report, Industrial Personnel Security Review Pro- 
gram, issued September 13, 1956, appellees had no difficulty in making public the 


opinions, conclusions and rationale of Hearing Boardsand the Industrial Pereonnel | 
Security Review Board in some 30 reported cases. The Director observed that "[d]e- 
letions have been made in the cases reported * * * to safeguard investigative sources 
. or techniques". Id., at p. 36. 
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° _ ¥. United States, 348 U.S. 407, 412-415. While Gonzales involved a draft regis- 
trant’s right to file a statement with the Appeal Board from an “adverse advisory 
recommendation" of the Department of Justice's "auxiliary-type hearing, “ the 
Court nevertheless required the registrant to have an opportunity to rebut the 
adverse advisory recommendation when it came before the Appeal Board, since 
this was the only means of insuring that the Appeal Board would have all of the 
relevant data before it. The procedure involved in Gonzales, supra, is virtually 
“on all fours" with the procedure set forth in Department of Defense Directive 
5220.6. We think it clear that appellees’ refusal to furnish appellant the opinions, 
conclusions and rationale of the adverse advisory recommendation of the Appeal 


Division (Hearing Board) was invalid and illegal. and in violation of Department eo 
| - 


of Defense Directive 5220.6, par. 22a. fr { ae f 
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On August 31, 1954, after the Screening Division, Eastern Industrial 
Personnel Security Board had proposed to deny appellant “clearance”, an appeal 
to the Appeal Division (Hearing Board) was requested and a bill of particulars de- 
manded (J,A, 10-17). Item 1 of that demand read: 

"1, Without disclosing the identity of any informant, 

furnish the complete contents of any derogatory infor- 

mation concerning [appellant} * * * and all members 

of his family." (J.A. 10) 
The demand was refused on September 3, 1954, on the ground that the "informa- 
tion furnished in the Statement of Reasons constitutes sufficient basis upon which 
appellant may explain or refute allegations contained in the investigative reports 
and related matter presented to the Board" (J.A. 17). However, paragraph 16d | 
of the Industrial Personnel and Facility Security Clearance Regulations, then in 
force (J.A. 218) provided that the “Statement of Reasons will be as specific and 


detailed as, in the opinion of the Screening Division, security considerations permit, 
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in order to provide the * * * contractor employee with sufficient information 


to prepare a reply." This provision has been carried over into the Industrial 
Personnel Security Review Regulation issued February 2, 1955, Department 
of Defense Directive 5220.6, par. 17e, 32 C.F.R. 867.4-3(e), as follows: 

"The Statement of Reasons will be as specific and in 

as great detail as, in the opinion of the [Screening] 

Board, security considerations permit, in order to 

provide the person concerned with sufficient informa- 

tion to enable him to prepare his defense." 

When appellees refused to furnish "the complete contents of any de- 
rogatory information concerning" appellant or his family, which he requested 
“without disclosing the identity of any informant’ (J,A. 10), they violated De- 
partment of Defense Directive 5220.6, par. 17e, and paragraph 16d of the 
Industrial Personnel and Facility Security Regulations then in force. See, United 
States v. Gray (9 Cir.), 207 F. 2d 237, 242; Deak v. Pace, 88 U.S. App. D.C. 
50, 185 F. 2d 997; Parker y. Lester (D.C., Cal.), 112 F. Supp. 433, 444, re- 


versed on other grounds (9 Cir.), 227 F. 2d 708. 


Appellees’ Action Was Taken in Violation of pA eel 


the First, Fifth and Sixth Amendments to the 
Constitution 


The action of appellees in making their determination that appellant's 
continued access to classified information was "not clearly consistent with the 
interests of national security" was based on non-record faite. Hs witnesses 
appeared for the Government, so appellant was not permitted to cross-examine 
or confront his accusers. Moreover, since the contents of all the derogatory 
information was not disclosed to him, appellant was given no opportunity to 
refute the adverse information contained in the Government's file.. See, Point 


I1JB supra, at pp. 35-36. Furthermore, the criteria which appellees apparently 


22/ In our view, the facts of record (J.A. 51-215), required appellant's clear- 
ance, 
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relied on in making their adverse determination was unconstitutionally vague 
and uncertain, 


A. Paragraph 4 of Department of Defense 
Directive 5220.6 Is Unconstitutional 


Department of Defense Directive 5220.6, par. 4 provides that "[nJo 
classified information, nor any information which might compromise investigative 
sources or methods or the identity of confidential informants, will be disclosed 
to any * * * employee * * * ," 32C.F.R. §67.1-4. Under this provision ap- 
pellant was denied an opportunity to confront and cross-examine not only “con- 
fidential informants", i.e., professional or "under-cover" informants, es 
also any person who may have supplied derogatory information against him. 


In addition, he was prohibited from obtaining the non-secret contents of the 


"classified" investigative file. In Greene v. McElroy, U.S. App. D.C. 





___, 254F. 24944, this Court pointed out that "the only sanction the courts could 
employ against the Government for failure to disclose all the information against 
Greene would be to declare the revocation of Greene's clearance invalid. * * * 
[This] would amount to ordering his restoration to access ta classified informa- 
tion [which] in turn would require the executive to disclose a state secret to 
Greene ** * , Nocourt has yet forced the Government to choose between such 
alternatives - either of which might compromise the security of the country". 
Id., 254 F. 2d, at p. 951. In the case at bar, the Government is not asked to 
make that choice. In our view the professional or "under-cover" informant must 
be separated from neighbors, maiden-aunts, and casual busybodies who have no 
legitimate reason for secrecy, and as to the latter, we think appellant had a 
right to confront and cross-examine them. If it be claimed that the private 
citizen would then be unwilling to supply testimony important to the safety of 


the Nation, Congress has ample authority to give Industrial Personnel Security 


23/ Herbert Philbrick is perhaps the best example of this kind of informant. 
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Hearing Boardgthe power of subpoena. 


Two basic issues are involved here. The first is whether appellant is 
entitled to the non-secret contents of the. "classified" investigative file. The 
second, whether appellant is permitted to confront and cross-examine those of 
his accusers who are not professional or "under-cover" informants. In putting 
. these issues into sharper focus, we think the Court _— find the practical effect 
of the challenged procedures illuminating. The case of "Charles B.Smith" 

(United States Civil Service Commission, International Organizations Em- 
ployees Loyalty Board), December 14, 1953, reported in the Brief of the American 
Civil Liberties Union, amicus curiae in Peters v. Hobby, 349 U.S, 331, provides 


an excellent example. 


eee SRR E KE 


"In the Smith case, respondent was alleged to have been employed by the 
now defunct San Francisco School of Social Studies from 1934 to 1940, under the 
supervision of Alexander Meiklejohn and that: 

"Information has been received by the Commission to the 

effect that the School of Social Studies at San Francisco, 

was actively engaged in the promulgation and dissemination 

of Communist propaganda; that the interrogation of prospective 
students by this school reflected that this institution was an- 


xious to acquire pupils inclined to Marxist philosophy * * * ‘ 
(Charles B. Smith, Interrogatory No. VII, International Or- 


ganization Employees Loyalty Board, October 9, 1953). 
A request for the source of this accusation was refused, but after an exhaustive in- 
dependent investigation by Smith's attorneys, the charge was found to be based on a 
verified complaint in a law suit commenced in 1938 in the courts of California, 
entitled 'Ivan Francis Cox v. 13th District of the Communist Party, et al.' .(Com- 
plaint No. 278084, San Francisco County, as amended January 20, 1938) wherein it 
was alleged: 

‘That the said sponsors and directors of the said San 

Francisco School of Social Studies have conspired and 


confederated together to keep from the public press of 
the City of San Francisco and the State of California, 
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the true facts surrounding the enunciated purposes and 
aims of said school, and have otherwise by devious and 
diverse means attempted to use influence and pressure 
on several individuals and persons on numerous and 
sundry occasions with the object and purpose of hiding 
and concealing the fact that the said San Francisco 
School of Social Studies is, in reality, a training school 
for adult organizers of the Communist Party of the United 
States, and, more particularly the 13th District of said 
Communist Party, with headquarters at No. 121 Haight 
Street, San Francisco, California.' 

"In dropping the law suit seven months later, Cox stated under oath on 
September 2, 1938, that the suit was instituted in order to 'smear' every promi- 
nent person in the State of California, including all the Regents of the University 
of California, that he had been ‘duped’ by a private detective then 'wanted' on a 
warrant for assault, and the detective's attorney (thereafter censured by the 
California Bar Association); that he knew nothing about the San Francisco School 
of Social Studies and was induced to commit perjury by the detective and his 
lawyer. (‘San Francisco Chronicle’, August 29, 1938; ‘San Francisco Examiner’, 
. August 29, 1938.) The law suit was then dismissed by the California courts 
with prejudice. This was the source of the information that branded the ‘San 
Francisco School of Social Studies’ as ‘actively engaged in the promulgation and 
dissemination of Communist propaganda’ when it has been recognized by leading 
educators as one of our most successful early experiments in adult education and 
that it had no association with any political or economic group whatsoever. Powell, 


‘Education for Maturity’, Hermitage Press (New York, 1949). 


"The source of the information upon which Interrogatory VII in the Smith 
case was based was not disclosed to Mr. ‘Smith' and was not known to the members of 
the International Organizations Employees Loyalty Board, even though it could in no 
way be considered 'secret'. United States v. Heine (2 Cir.), 151 F. 2d 813. For- 
tunately, it was shown to be a complete fraud and hoax; but what would the result 
have been, if the source of the Charge had not been discovered by Smith’ attorneys? 


. What weight would the Loyalty Board have given to Charge VJ, which was part of ‘all the 





A) 
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. 24 
evidence’ upon which the Board was authorized to make a serwtonsett” . 


ee 8 


“Perhaps the most atriking illustration of the desperate need for con- 
frontation and cross-examination in these cases is to be found in the 'Smith' 
proceeding. In that case, ‘Smith’ was charged, among other things, with having 


attended Communist Party meetings in 1935 and 1939. 


. "Inasmuch as counsel had already shown through documentary evidence 
that the other charges were false or irrelevant, the Hearing Board, displaying an 
extreme sense of fatrness, attempted to secure permission from the FBI to release 
the informant's name in order to give Smith an opportunity to refute the accusation 
beyond mere denials. Two days before the hearing, Smith's counsel was informed 
that the informant's name was Captain Charles G, Bakscy, and that the alleged 
Communist Party meeting in 1935 took place in Carmel, California, at the home 


of Ella Winter, then the wife of Lincoln Steffens. During the hearing, the Board 


‘Chairman informed 'Smith' that Bakscy, on a re-check by the FBI, had withdrawn 


the accusation that Smith had attended a Communist Party meeting in 1939, but 
affirmed his prior charge that Smith had attended a meeting in 1935 at Ella Winter's 
home. The Board Chairman then asked 'Smith' why Bakecy would make such a state- 
ment if it were not true. At this point, Smith's counsel asked the Chairman if he 
knew that Bakscy was a perjurer. When the Chairman said that he did not, and 
asked counsel if he had such information, counsel asked leave to ascertain what 


the facts were, and an opportunity to submit evidence on this issue was granted, 


. "Four days later, documentary evidence was submitted that Captain 
Charles G. Bakscy was a professional witness whose testimony on other occasions 


had been repeatedly and publicly rejected by government officials as incredible and 





24/ Brief of American Civil Liberties Union, amicus curiae, pp. 5-7, in Peters v. 
Hobby (Qctober Term, 1955, No. 376), 349 U.S. 331. 
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unworthy of belief. (‘San Francisco Examiner', August 18, 1939; 'San Francisco 


Ghronicle', August 18, 1939.) Bakscy, who had offered to testify for a fee against 
Harry Bridges in the 1939 Bridges’ deportation proceedings and whose offer had been 
ho 

refused by the West Coast Immigration Director, turned up at the hearing as a de- 
fense witness for Bridges. . Dean Landis, the trial examiner in the Bridges case 
stated at p. 74 of the 'Findings and Conclusions of the Trial Examiner," (a govern- 
ment document printed by the United States Printing Office): 

‘Bakscy testified to other matters also, but his testimony 

need not be reviewed. Bakecy failed to carry conviction to 

the examiner. It is impossible to separate truth from fic- 

tion in his testimony. It was bizarre and at times fantastic. 

It seems best not to permit the testimony of either Captain 

or Mrs. Bakscy to play a real part in reaching such ultimate 

conclusions as must be reached in connection with the matters 

that are at issue in this proceeding.' 

"If we assume, for the sake of argument only, that Captain Bakscy was one 
of the unidentified informants who testified in secret before the Loyalty Board in 
Petitioner's hearing in the case at bar, the absence of cross-examination and an 
opportunity to rebut a fantastic accusation made by him against Petitioner resulted 
in an incredible miscarriage of justice, completely abhorrent to every one of our 
traditional concepts of 'fair-play'. For all Petitioner knows, Captain Bakscy or 
someone just like him, either testified against him or otherwise supplied the in- 
formation which resulted in the Loyalty Board's determination that Petitioner was 


23/ 
disloyal," 


ee eee aoe 8 


In Dayton v. Dulles, 102 U.S. App. D. C. 372, 254 F. 2d 71, reversed 
on other grounds, U.S. » 78S. Ct. 1127, this Court upheld a passport 
denial based on confidential information where the Secretary of State specifically 


found that to disclose publicly the sources and details of this information would 


25/ Brief of American Civil Liberties Union, amicus curiae, pp. 23-25. Op. cit. 
supra, ftn, 24, 





investigative sources and methods and seriously [interfere] 
ii ty of the * * * Executive Branch to obtain reliable information affect- 


sire taloceail security * * * [and] to obtain and utilize jnficinetion’ teen sources 


abroad and * * * established relationships in the security and intelligence area." 
Id,, 254 F. 2d at p. 73, No such finding was made here, But in any event, it 

could not be made to cover a refusal to disclose the identity of 4 casual informant — 
haying no legitimate reason for secrecy, United States y. aoe, 345 U.8, 1, 
7-11, or the contents of non-secret information in the "classified" investigative 
file. Compare, United States v. Heine (2 Cir.), 151 F. 2d 813, cert, den., 328 
U.S. 833. No less an authority on espionage than General William J, Donovan, war~ 
time head of the OSS, points out; | 


: "While the Board's conclusion on the importance of pro- 

tecting the investigatory work of the FB] appears justified, 

it does not follow that a Government employee must there- 

fore be denied opportunity to be informed of the source of 

the evidence upon which the charges against him are based. —- 
~~: Certainly in practice much more could be discloged te the. _- - 

employees than is currently disclosed.. There seems no 

reagon why the anonymous informant who is not in the regular 

employ of the FBI and whose testimony is relied on by the. , 

Roard should not be revealed to the employee. It seema =| 

reasonable also that the Board should have the right to subpoena 

these informants. If non-confidential informants do not want 

to stand up and be counted, then their information should be ~ 

used only as possible leads and not be made the basis of a 

record which camot be refuted,. And where it is impossible 

to reveal to the employee the source of the evidence against — 

him, as in the case of confidential informants, the employee 

should af be fully apprised of the contents of the testi- 


peoay. 
Accordingly, we think it clear that paragraph 4 of Department of Defense Directive 
5220.6, 32 C.F.R. §67.1-4, to the extent it prohibited appellant team (1) being | 
furnished the contents of the derogatory information against him and (2) confront- 
ing and crosg-examining those non-confidential informants who supplied that deroga~ 
tory information,is violative of the Fifth and Sixth Amendments to the Constitution. 


. 267; Donovan & Jones, Program for a Democratic Counter Attack to Communist 
Penetration pf Government Service, 58 Yale L.J, 1211, at pp. 1234-1235 (1949). 
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See, Ohio Bell Telephone Co. v. Public Utilities Commigsion, 301 U.S. 292, 300} 
Morgan v. United States, 304 U.S, 1, 18; Parker v. Lester (9 Cir.), 227 F. 2d 708. 


B. . The Directive's Criteria Are Unconsti- 
tutionally Vague and Uncertain 


Since appellant was charged with membership and activities in the Socialist 
Workers Party, associating with members of the Socialist Workers Party, and regis- 
tering to vote "American Labor Party in the 1948 elections" (J.A. 9410), and in the 
absence of "findings" (J.A. 19) related bis any of the Directive's specific criteria, 


Dept. of Defense Dir, 5220.6, par. 13(a), 32C.F.R. §67.3-2, we assume, arguendo, 
that paragraph 13(a), subparagraphs (4), and (7) through (13) were among the criteria 


applicable to appellant's case. However, we think it clear that these criteria are 


27/ 
unconstitutionally vague and uncertain. 


Past or present membership in a subversive” organization, a proscribed 
activity under subparagraph 13(a){4) is meaningless, unless one is able to determine 
the meaning of the word "subversive." The same infirmity is found in subparagraphs 
13(aX7), (8), (9), (10), (11), (12) and (13).. The word “subversive” was held not to be, — 
vague and uncertain in Adler v. Board of Education, 342 U.S. 485. fh that case, how- 
ever, the Supreme Court ruled that the "word", as used in the challenged statute, had 


a definite meaning: 


"When used in [the statute], the word has a very definite 
meaning, namely, an organization that teaches and ad- 
vocates the overthrow of egy remnants by force or 
violence." Id., at p. 496. 


27/ For example, paragraph 13(a){4) provides:: (4) Membership in, or affiliation or 
sympathetic association, with, any foreign or domestic organization, association, move- 
ment, group, or combination of persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, a policy of advocating or approving the 
commission of acts of force or violence to deny other persons their righta under the 
Constitution of the United States by unconstitutional means." 32 C.F.R. $67.3-2(a)(4). 


28/: See also, Danskin y. San Diego School District, 28 Cal. 2d 536, 171 P. 2d 885, 
where the court defined the term "subversive element" to mean a group which “advocates 
or has for ita object. . . the overthrow of the present government. . . by force or vio- 
lence or other unlawful means. In Gerende v. Board of Supervisors, 341 U.S, 56, the 
United States Supreme Court upheld Maryland's Ober Law as not being unconstitutionally 
vague and uncertain, stating that a “subversive person" under the statute was a person 
who is engaged “in one way or another in the attempt to overthorw the government by 
force or violence. ..." 
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But as used in subparagraphs 13(a)(4), (8), (9), (10), (11), (12) and (13), the word 
“gubversive" is obviously meaningless, since membership in."subversive" organiza- 
tions is proscribed in addition to membership in an organization “which seeks to alter 
the form of government of the United States by unconstitutional means. Dept. of 


Defense Dir. 5220.6, subparagraphs 13(a)(4), etc. 


Funk & Wagnall's New Standard Dictionary defines "subversive" as 
“tending to subvert; militating strongly against something specified; destructive; 
subversionary”. And its definition of "subvert" is "to overthorw from or as from 
the foundation; utterly destroy; bring to ruin." A good share of normal political 
opposition could be brought within this definition. In common political usage, the 
word "subversive" usually carries the implication of illegal methods. But as used 
in subparagraphs 13(a)(4), (7), (8), (9), (10), (11), (12) and (13), the term means 
more than "advocating or approving the commission of acts of fprce or violence” 
or "seeking to alter the form of government of the United Saas by unconstitutional 


means", for these activities are listed as separate and independent factors evidencing 


disloyalty.. See, Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S, 123, 
where Mr. Justice Douglas, concurring, stated: 


"The charge that these organizations are ‘subversive could 
be clearly defined. But how can anybody in the context of 

the Executive Order say what it means? It apparently does 
not necessarily mean ‘totalitarian,’ ‘Fascist’ or ‘Communist’ 
because they are separately listed ** *. The charge is flex- 
ible; it will mean one thing to one officer, another to someone 
else. It will be given meaning according to the predilections 
of the prosecutor; ‘subversive’ to some will be synonymous 
with ‘radical;' ‘subversive’ to others will be synonymous with 
‘Communist.' It will be extended to include those * * * whose 
words and actions (though completely loyal) do not conform to 
the orthodox view on foreign and domestic policy * * * .. Since 
(these standards) are subject to grave abuse, they haye no 
place in our system of law." Id., at pp. 176-177. 


Even more obscure are the criteria set forth in subparagraphs 13{a)10), 





29/ See also, Watkins v. United States, 354 U.S, 178, 201-204; United States v. 
Josephson (2 Cir.), 165 F. 2d 82, 95-98, cert. den., 333 U.S. 838, Clark J., 
' dissenting. 





(11) and (12), Subparagraph 13(a)(10) prescribes a “sympathetic interest in totali- 
tarian, Fascist, Communist, or similar subversive movements", and subparagraph 
13{a)(11) proscribes a "sympathetic association" with a member "of an organization 
referred to in subparagraph (4) * * * ." Subparagraph 13(a)(12) proscribes the 
present ma‘ atenance of "a close continuing association with a person who has engaged 
in activities or associat'ous of the type referred to in subparagraphs (1) through (10) 
*** ." In view of this Court's ruling in United States v. Lattimore, 94 U.S, App. 
D.C. 268, 215 F. 2d 847, that the word "sympathizer" is too uncertain to support an 
indictment, even the Government may agree that subparagraphs 13(a)(10) and (11) are 
somewhat less than precise. And in addition, subparagraphs 13(a)(11) and (12) esta- 
blish nothing except "guilt by association" —once removed. Cf. Sweezy v. New Hamp- 
shire, 354 U.S, 234, 246-247. In short, the Directive provides no standard of what 
a "security risk" is—except appellees’ own notion at the time. For these reasons, 
we think these criteria invalid, not only as a violation of “due process", but as a 
violation of the First Amendment as well. Yick Wo v. Hopkins, 118 U.S. 356; 


Lovell v. Griffin, 303 U.S. 444, 451; Winters v. New York, 333 U.S, 507. 
CONCLUSION 


For the foregoing reasons, the judgment of the court below should be 
reversed, 


Respectfully submitted, 


David I, Shapiro 
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Dickstein, Shapiro & Friedman 
350 Fifth Avenue 
New York 1, New York 


Of Counsel 


- 45 - 








(a), 
APPENDIX 
Constitution 


First Amendment 

Congress;shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to petition 


the Government for a redress of grievances, 


Fifth Amendment 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, ~ 
or property, without due process of law; nor shall private property be taken for 


public use, without just compensation. 


Sixth Amendment 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district wherein 
the crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusation}; 
to be confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for his 


defence. 
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Introductory Statement 


Appelleea ‘ Brief proceeds in large measure on an avoidance of . 
three of the six major issues of this case. V/ Relying wholly on this Court's 
prior decision in Greene v. McElroy, __—s——sdU«S. App. D.C, Ey 254 
F. 2d 944 (Appellees* Br., 10), appellees do not attempt to meet the challenge 
of arbitrary action" -- instead they seek to avoid it. Similarly, they do not 
attempt to meet our challenge to the validity of paragraph 4 of Department of 
Defense Directive 5220.6, or our challenge to the criterla established by 


subparagraphs 13(a)(4) and 13(a)(7) through 13(a)(13) thereof. Instead they cite 


1/ These three issues are set forth as numbers "1", "4(a)" and '"4(b)" of 


Appellant's Statement of Questions Presented. 


the Greene case in an attempt to avoid a consideration of some of the major 
problems left unanswered by it, Thus, virtually all of Appellees’ brief is 
devoted to answering the procedural questions. 2/ And on these issues, they 


have misconceived the main thrust of our argument. 


I. 


None of the Issues of This Case Haye Been 
Foreclosed by Greene vy. McElroy 


(1). In answer to appellant's claim that in the circumstances of 
his case the Government's action revokingihis access to classified informa- 
tion was arbitrary and capricious, appellees have been content to rely on 
Greene v. McElroy, U,S. App. D.C. , 254 F, 24944, and 
to let it go at that. However, Judge Washington took pains to make it clear 
that Greene attacked: 

"* * * the Secretary's decision on its merits and as 

a matter of Constitutional right. But for a Court to hear 

de novo the evidence as to Greene's fitness to be assigned 

to a particular kind of confidential work would be a 

bootless task involving judgments remote from the experi- 

ence and competence of the judiciary", Id., 254 F. 2d, 

at p. 953. 

First of all, we do not attack the Secretary's "findings" in this 
case as being unsupported by "substantial" or any evidence. Rather we 
challenge the adverse determination as being wholly arbitrary and capricious, 
See Shachtman v. Dulles, 96 U.S. App. D,C, 287, 225 F. 24938. Secondly, 
even if we assume that the so-called "findings" were fully supported by the 
record, it ig nevertheless clear that the "charges" (J.A. 9-10) as found (J,A..19), can- 


net legally support the challenged determination. Appellant's Br., 23-29. 


2/7 These issues are set forth as numbers "2", '3(a)" and "3(b)" of Appellant's 
Statement of Questions Presented. 





ae 5 F. 2d 505, this Court 


ny 4 


said: 





_ "Since only findings on the charges, specifically 
identified, can constitute reasons for removal, a 
reading of the charges must demonstrate the reasons 
for dismissal, assuming all the charges are sustained. 
This is not sohere. The first charge was that Kutcher 
was a member in the Socialist Workers Party, which 
had been designated by the Attorney General as subver- 
sive. This court held in the prior appeal that this 
charge could not constitute a yalid reason for dismissal. 
This findings thereon, even if made, would not have 
been sufficient, * * * The fourth charge was that Kutcher 
associated and wag active with persons, associations, 
movements and groups designated by the Attorney 
General as subversive. This charge was wholly vague. 
It might be taken merely as a summary of the three pre- 
ceding charges. If so it adds nothing to the case against 
Kutcher. It might also be taken as a broad and sweeping 
charge embracing numerous unspecified activities and 
associations. If so it was too vague and lacks even the 
specificity this court held necessary in Deak v, Pace, 
supra. If findings were made relating to this charge they 
could not be sustained." Id., 253 F. 2d, at p. 509. 


Accordingly, the Greene case did not and could not preclude appellant from 
challenging appellees’ determination as being arbitrary and capricious, 
"Arbitrary [government] action is not due process," Rudder v. United States, 
96 U.S, App. D.C. 329, 226 F. 2d 51, at p, 53. This is but another way of 
saying that “[ajtsoxetionary power does not carry with it the right to its arbi- 
trary exercise," Shachtman y. Dulles, 96 U.S. App. D.C, 287, 225 F, 2d 


938, at p. 941, 


In the case at bar, appellant was charged with past membership 
and activities in the Socialist Workers Party ~~ some six years stale, and 
with registration to vote American Labor Party" re some seven years stale, 
(J.A. 9-10). In the circumstances of this case, appellees’ determination, 
based as it was on either the ex-parte listing of the Socialist Workeré Party 
or the ex-parte listing of the American Labor Party or both (J.A. 19), was 
patently arbitrary and capricious. See, Schware v. Board of Bar Examiners, 


353 U.S, 232. 








(2) In Greene v. McElroy, this Court did not hold that Greene 
was precluded from challenging the Secretary's refusal to furnish him the 
non-secret contents of the "classified" investigative file or from confronting 
and cross-examining those "neighbors, maiden-aunts and casual busybodies" 
who either testified against him or otherwise supplied the derogatory infor- 
mation upon which the adverse determination was made. What this Court 
held was that the Government was not required to choose between disclosing 
the identity of “confidential informants," (i.e., professional or under-cover 
informants, who have a legitimate reason for secrecy), and granting a 


“guspect'' employee access to highly secret defense information, Id., 254 
3/ 
F. 2d, at p. 951. In our main brief we have repeatedly stated that the 
4/ 


Government is not required to make that choice in this case, _ 


3/7 Our view of the scope of this Court's holding in Greene is completely 
supported by the Government's Brief in Opposition to the Petition for 
Certiorari in Greene vy. McElroy, No. 180, U.S, Sup. Ct., October Term, 
1958; " * * * the relief sought [by Greene] would necessarily require dis- 
closure, under compulsion of law, either of classified military contracts 
or of equally confidential investigation reports (possibly revealing, for 
example, the identity of informers within the communist apparatus). * * * 
No doubt it is a desirable policy of government to afford to those who will 
be injured by its action the maximum procedural safeguards which can be 
given underlying premise that that policy is a Constitutional requirement 
cannot be so readily accepted. For purposes of this brief, however, it is 
enough to observe that petitioner has in fact been given appropriate pro- 
cedural safeguards consistent with the requirements of national security. 
** * It was expressly determined, however, that the confidential FBI 
reports available to the board and the identity of the informants from 


whom the information was obtained could not be disclosed to petitioner without 


impairing the national security. It is this omission of which petitioner com- 
plains. *** The result of requiring the Government to grant the petitioner 


access to classified information unless it is willing to disclose the identity 
of its informers is, as noted above, necessarily to force disclosure of one of 
the two types of confidential information. The suggestion that the Govern- 


ment is under a constitutional compulsion to choose one of these two com- 


promises of the national security is surely without merit." Id., at pp. 10-11, 
16-18. (Emphasis supplied) 





4/ Appellant's Br., 23, 36-42. 














At the very least, "due process" under the Industrial Perso 






Security Program must be defined “in terms of the maximum procedural 
safeguards which can be afforded [appellant] without jeopardizing the security 
program." Parker y. Lester (N.D. Cal.), 112 F. Supp. 433, at p. 443. Thus, 
while the investigative file was undoubtedly marked "classified", appellant 
was nevertheless entitled to examine its non-secret contents. See, Deak v. 
Pace, 88 U.S. App. D.C. 50, 185 F. 2d 997; United States v. Gray (9 Cir.), 
207 F, 2d 237, 242, For these same reasons, the Industral Personnel Security 
Program is in no way jeopardized when the Government is required to separate 
the professional or “under-cover" agent from the casual informant having no 
legitimate reason for secrecy, affording confrontation and cross-examination 

of the latter. See Davis, The Requirement of a Trial-Type Hearing, 70 Harv. 
L. Rev. 193, at pp. 212-214, 233-243 (1956). Donovan &. Jones, Program For A 
Democratic Counter Attack to Communist Penetration of Goverment Service, 


58 Yale L. J. 1211, at pp. 1234-1235 (1949). 


The Government not only has refused to meet this rational chal- 
lenge to Department of Defense Directive 5220.6, but ever since Peters v. 
Hobby, 349 U.S. 331, it has repeatedly sought to defer judicial consideration of 
the over-all problem. 3/ Since this question is inextricably intertwined in the 
administration of a Federal loyalty-security program covering more than three 
million employees in twenty-one thousand defense facilities throughout the 
United States 6/ we think it no answer for appellees to cite the Greene case in 
an attempt to avoid meeting the vital question which that case thoughtfully leaves 


unanswered. 


See, e.g., Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L, Rev. 
193, 233 (1956), but cf. Brief for Respondents in Opposition to Petition for Certiarari, 
Greene v. McElroy, No. 180, U.S. Sup. Ct., October Term, 1958. 


6/ Note, The Role of Employer Practices in the Federal Industrial Personnel 
Security Program -- A Field Study, 8 Stanford L. Rev. 234, 244 (1956). 


-5~ 








(3) While the criteria set forth in the Defense Department's 
regulations was attacked by Greene and defended by the Government 
(Appellees* Br., 10, ftn. 1), we think Greene vy. McElroy does not preclude 
our challenge to the validity of the criteria established by Department of 
Defense Directive 5220.6, subparagraphs 13(a)(4) and 13({a)(7) through 
13(a)(13). Judge Washington was careful to point out that this Court was 
“not called upon to decide whether in our view all the regulations [the Secre- 
tary of Defense] has from time to time promulgated in this field are in every 
particular or in every possible situation valid and effective."" Id., 254 F. 2d, 


at p. 950. 


Moreover, we think it highly unlikely that this Court would have 
rejected a challenge to the criteria established by subparagraphs 13(a)(10) 
‘through 13(a)(13) of that Directive. Compare the criteria therein set ova 
with this Court's prior decisions in Kutcher v. Higley, 98 U.S. App. D.C. 
280, 235 F. 2d 505, at p. 509; O'Connor v. United States, 99 U.S. App. D.C. 
273, 240 F. 2d 404, at p. 405, and United States v. Lattimore, 94 U.S. App. 


D.C. 268, 215 F. 2d 47. For example, in the Kutcher case, this Court said: 


7/ Subparagraph 13(a)(10) proscribes a Sympathetic interest in totalitarian, 
Fascist, Communist, or similar subversive movements", 32 C,.F.R. $67.3-2 
(a)(10). Subparagraph 13(a)(11) proscribes a "Sympathetic association with a 
member or members of an organization [which is totalitarian, Fascist, Com- 
munist or subversive, * * * or which seeks to alter the form of government of 
the United States by unconstitutional means] * * * (Ordinarily, this will not in- 
clude chance or occasional meetings, nor contacts limited to normal business 
or official relations), 32 C.F.R. §67.3-2(a)(11). Subparagraph 13(a)(12) 
proscribes Currently maintaining a close continuing association with a person 
who has engaged in activities or associations of the type referred to in subpara- 
graphs (1) through (10) above. A close continuing association may be deemed to 
exist if the individual lives at the same premises as, frequently visits, or 
frequently communicates with such person,"32 C.F.R. $67.3-2(a)(12). Sub- 
paragraph 13(a)(13) proscribes a "close continuing association of the type 
described in subparagraph (12) above, even though later separated by dis- 
tance, if the circumstances indicate that renewal of the association is possible, ' 
34C.F.R. §67.3-2(a)(13). 





“The fourth charge was that Kutcher associated and was active 
with persons, associations, movements and groups designated 
by the Attorney General as subversive. This charge was wholly 
vague, *** If findings were made relating to this charge they 
could not be sustained." Id., 235 F. 2d, at p. 509. 
Accordingly, and for the reasons set forth at pp. 43-44 of our main brief, the 


criteria established by Department of Defense Directive 5220.6, subparagraphs 


13(a)(4) and 13(a)(7) through 13(a)(13) are unconstitutionally vague and uncertain. 


YI. 


Appellees’ Arguments on the Jurisdictional and 
Procedural Issues Are Wholly Without Merit 


(1) On superficial examination appellees’ argument that Government 
jurisdiction to revoke appellant's "security clearance" rests upon the initial 
grant of security clearance by appellant’s employer (Appeliees’ Br., 11) appears 
sound, There are three things wrong with it, however. The first is that it would 
make the Defense Department's Industrial Personnel Security Program unconsti- 
tutional. Second, that it is based upon an obyious distortion of appellant's 
position. And third, that it invalidly asserts that a portion of appellant's argu- 


ment is "accusation" rather than fact. 


In our main brief, at pp. 30-31, we point out that the Industrial Per- 
sonnel Security Review Program relates to the selection of persons to be given acc 
cess to classified defense information for the purpose of designing or producing 
for the Government weapons or other defense materials; that Department of 
Defense Directive 5220.6 so provides, and that unless the program can be 
justified as having a "direct relationship to the requirements of the national 
defense, " it is patently unconstitutional, Nevertheless, appellees’ would 
justify the revocation of a security clearance and a formal Government deter- 


mination that an industrial worker is a "security risk" on the basis of his 
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non-access to classified defense information and materials. In Cole v. Young, 
351 U.S. 536, the last time the Government argued this position, the Supreme 
Court rejected it outright. Id., at pp. sito Indeed, in view of the First 
and Fifth Amendments, the Industrial sec Security Review Program cannot 
be justified as an attempted regulation of industrial employees “regardless of 
the lack of any direct relationship of the tasks of a particular worker to the re- 
quirements of the national security; * * * [but only as] a program having a direct 


relationship to the requirements of the national defense * * * ." Greene v. 


McElroy, supra, 254 F. 2d, at p. 950. 


Apart from the fact that appellees’ argument invites constitutional 
destruction of their program, the Government has crudely distorted appellant's 
position. This distortion is contained on page 11 of their brief where they say: 
“Appellant had a security clearance; he seeks to retain it." And again on page 
14 where they say: "Here, appellant prays for a judgment declaring null and 
void the revocation of the security clearance he formerly enjoyed. {ne is per- 

\y wn " fectly clear, however, that appellant's position is that, while he may have had 

y Pal » 4 security clearance, his employer wrongly granted it because in his job he had 

| oe 3 A jo- 10 access to classified defense information and materials, and thus there was 
ve no need for him to have such a clearance. (J.A. 6-7) Furthermore, appellant 
ee s4* does not seek to retain such a clearance nor does he pray for a judgment de- 


9/ 
claring null and void the revocation of the security clearance he formerly enjoyed. 


8/ Mr. Cole was discharged from his job as a Federal Food and Drug Inspector 
ag a security risk" on "loyalty" grounds. Mr. Spector, appellant here, was 
discharged by the Sperry Gyroscope Company, also as a "security risk" on 
“loyalty grounds". 


9/ Appellant's complaint makes it clear that he seeks an order declaring "That 
the determination revoking [his] security clearance be annulled and ordered ex- 
punged from all records of the Government of the United States" (J.A, 9) because, 
among other things, "(t]he purported action of defendants, as hereinbefore alleged, 
(continued) 
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The significance of this distortion is magnified because appellees are clearly 
right when they state that because of the numbers of industrial employees who 
require a Confidential" clearance "it [is] completely impracticable for anyone 
but the contractor to grant this level of clearance [and the] Government's right 
to inquire into clearances granted by the contractor begins the moment they 
are granted." Appellees' Br., 12-13. It was for this very reason that we 
said in our main brief: 

"The question which this Court is asked to decide is whether 

the Government is permitted to rely on an employer's finding 

that an employee has or may have access to classified informa- 

tion, or whether when the fact of access is challenged, the 


Government is required to make its own finding as to access, 
before making a determination that the employee is a ‘security 


risk." Appellant's Br., 30. 


Thus, appellant has never asserted that the tentative denial of his 
10/ 
security clearance was invalid. Rather appellant's position is that the 
Government could not make a final formal determination revoking his clear- 


ance and stigmatizing him as a "risk" to the security of his country without 


first determining whether his employer was Justified in furnishing him with 


a clearance in the first place. Appellant's Br., 29-30. So while there may be 


"no substance to [an] argument that the Government is barred from examining 
[an employee's] continued possession of a security clearance unless it makes 


independent findings of physical access" (Appellees' Br., 13), there is meat 


9/ (continued) was taken in violation of Department of Defense Regulation No. 
5220.6. and the policy purportedly established therein, and in prior Defense 
Department regulations, whereby suspensions and denials of ‘security clear- 
ance’ were purportedly limited to cases in which the interests of the national 
security were involved, in that: (1) plaintiff is completely and unswervingly 
loyal to the Government of the United States, and (2) in his position as afore- 
said, plaintiff had no access to any Government ‘secrets’ or ‘classified 
nee nor could he have such ‘access’ in the reasonably foreseeable future." 
A. 6-7) 


10/ Appellees notwithstanding (Appellees’ Br., 11), neither does he argue that 
inquiry into his eligibility for security clearance be halted at the threshold. 
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and bones to the argument that when the fact of access is challenged by the 

employee before the various Industrial Personnel Security Hearing and Review 
Boards, the Government cannot abdicate the responsibility of making for itself 
a finding as to the fact of access, -- the stated justification for what otherwise 


would have been a wholesale invasion of appellant's constitutional rights. 


. Finally, when appellees object to our claim that " * * * all the em- 
ployer has to do is initiate a request for the employee's ‘clearance* and upon 
the denial of that ‘clearance’ discharge him" (Appellees’ Br., 13, ftn. 5), they 
exhibit a remarkable ignorance of the facts of industrial life. It is unfortunate 
but true that there are some employers who have and are using the Defense 
Department's Industrial Personnel Security Program as a convenient device 
for ''ridding" their plants of too aggressive union officials, See, e.g., Hearings, 
Senate Subcommittee on Constitutional Rights, Pursuant to S. Res. 94, 84th 
Cong., 2d Sess., November 21, 1955, at pp. 545-546, 557-558, 572, 573-578; 


In Re Wisconsin Telephone Company (B.N.A. Labor Arbitration Report), 26 
L.A. 792 (1956); National Industrial Conference Board, Industrial Security: 


Combating Subversion and Sabotage, 5-6, 42, 63-65 (1952). 


(2) Appellees’ argument on the procedural questions, i.e., the right 
to the opinions, conclusions and rationale of the Hearing Board in order to obtain 
a "meaningful review," and the right to a bill of particulars in order to prepare 
intelligently for the Appeal Division "hearing" (Appellees’ Br., 14-19), miscon- 
ceives the main thrust of our position. For the rule enunciated by the Supreme 
Court in Gonzales vy. United States, 348 U.S. 407, is a rule based on "due pro- 
cess" considerations, Id., at pp. 412-415. And the rule enunciated by this 


Court in Deak v, Pace, 88 U.S. App, D.C. 50, 185 F. 24997, and by the Ninth 


Circuit in United States v, Gray, 207 F. 2d 237, at p. 242, is an attempt by the 


Courts to infuse into the Government's loyalty-security programs a definition 
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of procedural "due process" in terms of the maximum procedural safeguards 
1l/ 
which can be afforded an employee without impairing the national security. 


Cf. Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L. Rev. 193, 


241-242 (1956). 


Here, whatever the technical requirements of Department of Defense 
Directive 5220.6 may be, the refusal to furnish appellant with the "opinions, 
conclusions and rationale" of the Hearing Board "in order to intelligently appeal" 
to the Industrial Security Review Board (J. A. 18) did not conform to the "due 
process" definition set forth above. Although appellant's counsel requested 
the Hearing Board's findings on certain issues “crucial to a presentation of our 
appeal without disclosing the nature or source of any confidential information" 
(J.A. 5), and although appellees had no difficulty on September 13, 1956, in 
making public the opinions, conclusions and rationale of the Hearing Boards 
and the Industrial Personnel Security Review Board in some 30 reported cases, = 
appellant's request was denied by the Director, Office of Industrial Personnel 
Security Review on January 4, 1957 (J.A. 20). 

Appellees’ refusal to furnish appellant a bill of particulars also runs 


13/ 
afoul of this as yet judicially inarticulated definition. So appellees’ argument 


1i/ In Cole v. Young, 351 U.S. 536, the Supreme Court defined "national secur- 
ity" as involving “only those activities of the Government that are directly con- 
cerned with the protection of the Nation from internal subversion or foreign ag- 
gression, and not those which contribute to the strength of the Nation only through 
their impact on the general welfare." Id., at p. 544. 


12/ First Annual Report, Industrial Personnel Security Review Program (1956). 


13/ However, in Parker v. Lester (N.D. Cal.), 112 F. Supp. 433, District Judge 
Murphy stated: "I define due process in terms of the maximum procedural safe- 
guards which can be afforded petitioners without jeopardizing the security program," 
Id., at p. 443. And in its Rrief in Opposition to the Petition for Certiorari in Greene 
v. McElroy, No. 180, U. S. Sup. Ct. October Term 1958, even the Government 
states: "No doubt it is a desirable policy of government to afford to those who will 
be injured by its action the maximum procedural safeguards which can be given 
consistent with the conflicting interests that must be served." Id., atp. 16. 


« IL« 





that no "provisions of the regulations permits the use of a bill of particulars 

or requires that such a bill, if served, be answered" (Appellees' Br., 18), 

fails to come to grips with the problem, The answer to the bill of particulars 
question does not rest in the technical wording of Section 17(e) of the former 
Security Regulations, but rather in how the national security could have been 
impaired if appellant had been furnished the non-secret contents of the “classi- 
fied" investigative file, or in his own words, “the complete contents of any 
derogatory information * * * without disclosing the identity of any informant" 
(.A. 10). The answer, of course, is that it could not have been. See, United 
States v. Gray (9 Cir.), 207 F.2d 237, 242; Donovan & Jones, Program for a 
Democratic Counter Attack to Communist Penetration of Government Service, 

58 Yale L,J, 1211, 1234-1235 (1949). Thus, furnishing appellant with the 
opinions, conclusions and rationale of the Hearing Board “without dislosing the 
nature or source of any confidential information" might have been a laborious, 
time-consuming or even embarrassing task; it could not have impaired the 
Nation's ability to protect itself from “internal subversion or foreign aggression," 
Cole vy. Young, 351 U.S,, at p. 544. The same reasoning applies to the material 
requested in the Bill of Particulars, In this case it is clear the Government did 


not provide appellant the maximum procedural safeguards he could have been 


afforded without impairing the national security and it is mainly for this reason 


that appellees’ procedural arguments are totally without merit, 


CONCLUSION 


By reason of the foregoing the decision below should be reversed. 


Respectfully submitted, 


David I. Shapiro 
208 Wyatt Building 
Washington 5, D. C. 


Gerhard P. Van Arkel 
1701 K Street, N. W. 
Washington 6, D. C. 
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JOINT APPENDIX 


1. Complaint [Filed November 26, 1956] 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


ewe we mw ee wm wm www mew oe om wm we ww wn ow mo ow ome x 
NOVERA HERBERT SPECTOR : 
2794 Hewlett Avenue 
Merrick, Long Island, : 
Plaintiff, $ 
-against- : : Civil Action 


CHARLES E. WILSON, individually and as : 
Secretary of the Department of Defense 
of the United States, and JEROME D. : 
FENTON, ee and as Director, 
Office of Industrial Personnel Security :; 
Review, Department of Defense, Washing- 
ton 25, D.C., $ 
Defendants. +4 


oor SP Ge Ge Soe ee ee? Ge ee ee ee eG ee ee ee ee os Ge ee x 


Plaintiff, by his attorneys, for his complaint herein, 
alleges as follows: 

1. This is an action for a declaratory judgment and other 
equitable relief, to declare null, void and illegal a determination 
by defendants denying plaintiff an "industrial personnel security 
clearance"; said action arises under the Constitution and laws of the 
United States and involves a matter in controversy exceeding the sum 
or value of $3,000, exclusive of interest and costs. 

2. Jurisdiction of this Court arises under and by virtue 
of §§11-305 and 11-306 of the District of Columbia Code, under §§1331, 
2201 and 2202 of Title 28, United States Code, and under §1009 of 


. Title 5, United States Code. Jurisdiction is also based on the First, 


Fifth and Sixth Amendments to the Constitution of the United States 








as Bowe 

and on Articles I and III thereof. | 

3. Plaintiff is a native-born citizen of the United States 
and a resident of the State of New York and brings this action in his 
own right. ) 
4. Defendant CHARLES E. WILSON is an individual doing busi- 
ness and, on information and belief, residing in the District of 
Columbia, and is the Secretary of the Department of Defense of the 
United States; said defendant is sued individually and as Secretary 
of the Department of Defense. Defendant JEROME D. FENTON is an indi- 
vidual doing business and, on information and belief, residing in the 
District of Columbia, and is Director of the Office of Industrial 
Personnel Security Review, Department of Defense; said defendant is 


sued individually and as Director of said Office of Industrial Person- 
| 


5. Prior to the 9th day of May, 1954, plaintiff, then Chief 
Shop Steward, Local 450, International Union of Electrical, Radio and 
| 


Machine Workers of America, AFL-CIO, held a position in the Sperry 


nel Security Review. 


Gyroscope Company at Great Neck, New York, as an “Experimental 
Machinist"; plaintiff's yearly earnings in said position were in excess 
of $3,000. | 

6. On or about the 7th day of June, 1954, plaintife was 
notified by the Screening Division, Eastern Industrial Personnel 
Security Board, that any existing "security clearance” he might have 
for access to Army, Navy or Air Force classified defense information 
was tentatively denied in view of derogatory information set forth in 
a "Statement of Reasons" appended to the Screening Division's notifi- 
cation furnished plaintiff. (Annexed hereto as Plaintiff's Exhibit 1 


is a copy of Statement of Reasons appended to the Screening Division's 
| 


| 
' 











a Ss 
tentative denial of plaintiff's "security clearance." ) 

7. Plaintiff was given an opportunity to answer the State- 
ment of Reasons” in writing, and on August 23, 1954, after a written 
answer had been submitted, the Screening Division, Eastern Industrial 
Personnel Security Board, denied plaintiff an "industrial personnel 
security clearance." | 

8. On or about August 31, 1954, plaintiff duly appealed the 
Screening Division's prior adverse ruling to the Appeal Division, 
Eastern Industrial Personnel Security Board, and in connection there- 
with demanded a bill of particulars in order to intelligently prosecute 
his appeal. On or about September 3, 1954, plaintiff's demand for a 
bill of particulars was denied. (Annexed hereto as Plaintiff's Exhibit 
2 is a photostatic copy of plaintiff's demand for a bill of particulars; 
annexed hereto as Plaintiff's Exhibit 3 is a photostatic copy of a 
letter from the Executive Secretary, Eastern Todustria? Personnel 
Security Board, dated September 3, 1954, denying plaintiff's demand 
for a bill of particulars.) 

9. On or about February 7 and 9, 1955, plaintiff was afforded 
a “hearing” before the Appeal Division, Eastern Industrial Personnel 
Security Board, and on February 15, 1955, plaintiff was informed that 
the Appeal Division had affirmed the Screening Division's denial of 
"security clearance" to plaintiff. | 

10. Thereafter plaintiff requested a copy of the hearing 
transcript, but said transcript was not furnished until September 12, 
1955. Thereafter, plaintiff's counsel informed the Executive Secretary, 
Eastern Industrial Personnel Security Board, that the transcript con- 
tained numerous omissions and errors, and on October 7, 1955, plain- 
tiff's counsel was informed that the Eastern Industrial Personnel 
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Security Board, on its own motion, had ordered a de novo "hearing," 
pursuant to Department of Defense Directive 5220.6, g20(e). 

1l. On October 13, 14 and 24, 1955, a de novo "hearing" 
in plaintiff's case was heard before the Appeal Division, Eastern 
Industrial Personnel Security Board. On November 21, 1955, decision 
of the Screening Division, Eastern Industrial Personnel Security Board, 
had been affirmed. (Annexed hereto as Plaintiff's Exhibit 4isa 
photostatic copy of a letter from the Executive Secretary, Eastern 
Industrial Personnel Security Board, dated November 21, 1955, inform- 
ing plaintiff that the decision of the Screening Division denying him 
"security clearance" had been affirmed.) | 


12. On or about November 30, 1955, plaintiff's counsel 





requested from defendant FENTON, Director, Office of Industrial Person- 
nel Security Review, a copy of the opinions, findings and conclusions 
of the Appeal Division, Eastern Industrial Persomel Security Board, 
in connection with said adverse decision of November 21, 1955. 
(Annexed hereto as Plaintiff's Exhibit 5 is a copy of a letter from 
plaintiff's counsel to defendant FENTON dated November 30, 1955.) 

13. On or about December 7, 1955, plaintiff's request for 
a copy of the opinions, findings and conclusions of said Appeal Divi- 
sion were denied, except that plaintiff's counsel was furnished the 
Appeal Division's "naked findings” with regard to the! "Statement of 
Reasons," dated June 7, 1954. (Annexed hereto as Plaintiff's Exhibit 
6 is a photostatic copy of a letter from defendant FENTON to plain- 
tiffts counsel dated December 7, 1955.) : 

14. On or about December 9, 1955, plaintiff's counsel wrote 
defendant FENTON as follows: i 


"This letter is submitted in reply to your communication 
dated December 7, 1955. Frankly, we find it virtually impossible 
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to appeal the Board's adverse decision without the Board's 
findings on the following issues: 


1. Did salise W terminate his membership in the 
nig ist Workers Party in 1949-50 in good faith, 

he continue his membership in senone there 
seer? 

2. Did Spector have a current associations with 
individuals who te er in one way or 
another the ‘integrity’ of classified informa- 
tion if Spector disclosed such information to 
them inadvertently or intentionally? If so, 
with whom? 


3. Did the Eastern Industrial Personnel Security 
Board have sdiction to pass on Spector's 
access to classified information when he never 
had access to ps information in his job and 
could have had no such access in the foreseeable 


future? 
We think the Board's *findings* on these issues are 
crucial to a presentation of cur appeal. Acco y, and 


without disclosing the nature or source of any confidential 
information, we would appreciate the petees aannage* 
with respect to the aforesaid items." 

15. On or about January 4, 1956, defendant FENTON set forth 
the reasons which compelled him to reject the request of plaintiff's 
counsel, dated December 7 and 9, 1955, as aforesaid. (Annexed hereto 
as Plaintiff's Exhibit 7 is a photostatic copy of a letter from 
defendant FENTON to plaintiff's coumsel dated January 4, 1956.) 

16. Om or about February 2, 1956, plaintiff appealed the 
determination of the Appeal Division, Eastern Industrial Personnel 
Security Board (previously reconstituted under Department of Defense 
Regulation 5220.6 as the New York Industrial Personnel Security Hear- 
ing Board) to the Industrial Personnel Security Review Board, but on 
June 20, 1956, plaintiff was informed that the Industrial Personnel 
Security Review Board had affirmed the adverse ruling of said Appeal 
Division and had determined “that the granting of clearance to 
{plaintiff] for access to classified defense information is not clear- 


ly consistent with the interests of national security." (Annexed 
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hereto as Plaintiff's Exhibit 8 is a photostatic copy of a letter 

from defendant FENTON to plaintiff's counsel dated June 20, 1956.) 

y 17. Thereafter and on or about the 22nd day of June 1956, 
plaintiff appealed the ruling of the Industrial Personnel Security 

- Review Board to defendant WILSON, " Secretary of the Department of 

* Defense, but on November 20, 1956, defendant WILSON failed and refused, 





and still fails and refuses, to alter the rulings of the New York 

i: Industrial Personnel Security Hearing Board and the Industrial Person- 

to nel Security Review Board as aforesaid. ! 

18. Prior thereto and on or about May 9, 1954, plaintiff 

é | was discharged by the Sperry Gyroscope Company by reason of government 

“ action leading to the tentative denial of "security clearance" hereto- 

fore described in Paragraph "6" of this complaint; plaintiff at all 

6 ieee having rendered full and complete satisfactory service in his 
position as "Experimental Machinist" with the Sperry Gyroscope Company 
as aforesaid. ! 

19. Plaintiff, in his position with the Sperry Gyroscope 

» Company as aforesaid, had no access to any secrets of the Government 

of the United States or to any information "classified" by the Govern- 

e ment of the United States as "Confidential,® *Secret,” or "Top Secret"; 

ie nor could he have any such access in the reasonably foreseeable future. 

i 20. Plaintiff is and has always been completely and un- 

Swervingly loyal to the Government of the United States. 

. 21. The purported action of defendants, as hereinbefore 

alleged, was taken in violation of Department of Defense Regulation 

No. 5220.6, and the policy purportedly established chakeda, and in 

prior Defense Department regulations, whereby suspensions and denials 

| of “security clearance" were purportedly limited to cases in which the 

! interests of the national security were involved, in that: 


| 





~ tt » * 


a Ts 
(1) plaintiff is completely and unswervingly loyal to the Government 
of the United States, and (2) in his position as aforesaid, plaintiff 
had no access to any Government "secrets" or "classified material"; 
nor could he have such "access" in the reasonably foreseeable future. 
22. Defendants* actions as hereinbefore alleged have 
deprived plaintiff of liberty and property without due process of law, 
and have branded him a risk to the security of his country, arbitrari- 
ly, without basis in fact, and without any fair hearing or procedure. 
23. Defendants’ actions as hereinbefore alleged were taken 
without an adequate standard of loyalty, disloyalty, subversion or 
what constitutes a “security risk"; without a sufficiently definite 
statement of charges or allegations of fact; without evidence of dis- 
loyalty or evidence that plaintiff was a "poor security risk"; with- 
out confrontation and cross-examination of witnesses; on the basis of 
undisclosed information which plaintiff had no opportunity to refute 
and without a statement of the reasons plaintiff was declared a "risk" 
and, as a result, thereby dismissed from employment with the Sperm - 
Gyroscope Company. The imposition of the punishment of a "security 
risk" determination by the Federal Government without a judicial trial 
or a fair administrative hearing constitutes a violation of the pro- 
hibition against bills of attainder and ex post facto laws, by punish- 
ing plaintiff through a determination that the United States Govern- 
ment considers him undesirable as being either disloyal, subversive, 
or a "security risk.” 


24. Defendants’ actions were based on allegations of plain- 
tiff's past political opinions, affiliations and associations which 
were the subject of the "Statement of Reasons," dated June 7, 1954, 
as aforesaid, and in view of the “non-sensitive*® nature of plaintiff's 
position, violated his right of freedom of speech, opinion and = 





me | 
association. Defendants* actions constituted an exercise of judicial 
authority and power not in accordance with established principles of 


due process of law and was in violation of Article III of the 


Constitution. | 


25. Defendants have refused and continue to refuse to revoke 
| 


the denial of plaintiff's "security clearance" although plaintiff has 
duly demanded that they do so. : 

26. There exists between plaintiff and defendants, an 
actual controversy, and plaintiff has instituted this action for the 
purpose, among others, of having the aforesaid actions of the defendants 
in purporting to make a determination with respect to plaintiff's 
"industrial personnel security clearance™ declared nn land void and 
in violation of the provisions of Department of Defense Directive 
§220.6, in violation of the First, Fifth and Sixth Amendments to the 
Constitution of the United States and further in violation of Articles 
I and III thereof. | 

27. Plaintiff has exhausted all of the remedies available 
to him under applicable administrative procedures and has no adequate 
remedy at law other than the instant action, under the jurisdiction 
conferred by this Court. : 

28. By reason of the premises, plaintiff is entitled to 
relief against defendants under the Federal Declaratory Judgaent Act 
of June 14, 1934, Title 28 of the United States Code $§2201 and 2202. 

29. No prior application for this or any other relief has 
been made to this or any other Court. | 

WHEREFORE, plaintiff prays for the following relief: 

1. That the actions of defendants as hereinbefore alleged 
be declared null and void and illegal, and in violation of Department 
of Defense Directive 5220.6, in violation of the First, Fifth and 
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Sixth Amendments to the United States Constitution and further in vio- 
lation of Articles I and III thereof, and that defendants’ actions be 
declared arbitrary and capricious. 

2. That the determination revoking plaintiff's security 
clearance be annulied and ordered expunged from all records of the 
Government of the United States; and 

3. For such other and further relief, including "back pay,” 
which to the Court may seem just and proper. 


/s/ David I. Shapiro 
350 Fifth Avenue 
New York 1, New York 


/s/ Gerhard P. Van Arkel 
1701 K Street, N.W. 
Washington, D.C. 

Attorneys for Plaintiff 


EXHIBIT I 
STATEMENT OF REASONS JUNE 7, 1954 


"1. Reliable information developed by investigation disclosed that 
the SUBJECT and his wife Adele were members of the Socialist Workers 
Sarg? and that the SUBJECT went under the Party name of *Buddy Lenz.’ 
The Socialist Workers Party was cited as a subversive and Communist 
or zation which seeks to alter the form of government of the 
United States by unconstitutional means. 


"2. Investigation disclosed that SUBJECT was named a member of the 
Executive Committee, Harlem Branch, Socialist Workers Party and 
distributed copies of the *Militant' and SWP publications to workers 
at the Sperry Gyroscope Company, Great Neck, New York. 


"3. Investigation also disclosed information to the effect that the 
SUBJECT was on the Socialist Workers Pa Education Committee, and 
he lectured at Socialist Workers Party schools and later was reported 
£8 haye heen Educational Director of the City local, Socialist Workers © 


"4. thd a ete gad further revealed information which indicated that 
the SUBJECT had written or contributed to articles, some of which were 
published, in a Socialist Workers Party organization. In one article 
the SUBJECT was reported to have branded American Capitalism as the 
leader of world imperialism and as the main enemy of the proletariat. 
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SUBJECT was also reported to have advocated the asvetticinene of a 
pee RMELOnaNy Marxist party in Yugoslavia and an uprising against 

ito ° | 
"Se Investigation disclosed reliable information indicating that the 
SUBJECT and his wife partlespated in numerous Socialist Workers Party 
meetings and that the SUBJECT attended SWP cComrentions| as a party 
functionary. 


"6. Investigation also revealed that the SUBJECT associated with 
members of Secialist Workers Party or Party sympathizers to wit: 
Murray Weiss, John Murphy, Louis Acetate Julia Merlino, Beatrice 
Fallick, Maurice Rogalin, Hyman Struman, Al Lynn and pparles and 
Lillian Curtis. 


"7, Official records revealed that the SUBJECT egale? with his 
father and mother registered affiliation with the American Labor 
Party in the 1948 elections. The American Labor Party was cited by 
the Special Committee on Un-American activities as — been under 
Communist domination and control. 


"8, The authenticated copy of Personnel Security Qusdeionnaixe DD Form 
48, submitted in connection with SUBJECT'S pending request for clearance 
failed to include any reference to his reported membership in the 
Socialist Workers Party or to the alias Buddy Lenz which used .* 


EXHIBIT 2 BEFORE THE EASTERN INDUSTRIAL 
PERSONNEL SECURITY BOARD 


CAPTION DEMAND 
(Matter of Novera Herbert Spector) BILL OF | 
PARTICULARS 


In order to prepare for the appeal in the security proceed- 
ing of Respondent, commenced by letter of the Screening Division 
dated June 7, 1954, kindly set forth the following information. If 
any of the particulars or specifications demanded herein are not 
contained in the confidential information upon which the Statement of 
Reasons of June 7, 1954 is based, this fact should be 0 stated in 
each instance. | 

1, Without disclosing the identity of any informant, fur- 
nish the complete contents of all derogatory information concerning 


Novera Herbert Spector, his wife, Adele Spector, and all members of 
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his family. 
2. In regard to Reason 1, state: | . 

(a) the dates and times that Novera Herbert Spector 
was a member of the Socialist Workers Party; 

(b) the dates and times that Adele oachon was a men- 
ber of the Socialist Workers Party; _ . 

({c) the dates and times that Novera Herbert — 
went unitae the Party name of Euady Lenz;" 

(d) the purpose of Novera Herbert Spector's menber- 
ship in the Socialist Workers Party; 

. (e) the activities aadfee associations Novera Herbert 
Spector is alleged to have had or partaken in with respect to member- 
ship in the Socialist Workers Party which indicate that Novera Herbert 
Spector's continued access to classified information may not be clear- 
ly consistent with the interests of the national security; 

(f) the activities and/or associations Adele Spector 
is alleged to have had or partaken in with respect to membership in 
the Socialist Workers Party which indicate that Novera Herbert 
Spector's continued access to classified information may not be clear- 
ly consistent with the interests of the national security; 

(g) whether or not it is alleged that Novera Herbert 
Spector is still a member of the Socialist Workers Party; 

(h) whether or not it is alleged that Adele Spector 
is still a member of the Socialist Workers Party; 


36 R 2 : 
(a) the dates that Novera Herbert Spector was a men- 
ber of the Executive Committee, Harlem Branch, Socialist Workers 
Party; 


(b) the activities and/or associations Novera Herbert 
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Spector is alleged to have had or partaken in with respect to member- 
ship in said Executive Committee which indicate that his continued 
access to classified information may not be clearly consistent with 
the interests of the national security. : 

(c) whether or not Novera Herbert Spector is still a member 
of the Executive Committee, Harlem Branch, Socialist Workers Party; 

(d) the dates and times that Novera Herbert Spector distri- 
buted copies of the "Militant" to workers at the Sperry Gyroscope 
Company, Great Neck, New York; | 

(e) the number of copies it is alleged that Novera Herbert 
Spector distributed to workers at the Sperry Gyroscope Ghenany’, Great 
Neck, New York; 


(f) the relevancy of Novera Herbert Spector's alleged 





distribution of copies of the "Militant" to workers at the Sperry 
Gyroscope Company with regard to any proposed determination that 
Novera Herbert Spector's continued access to classified information 
may not be clearly consistent with the interests of the national 
security. ! 
4. In regard to Reason 3, state: : 

(a) the dates that Novera Herbert Spector was on the 
Socialist Workers Party Educational Committee: i 

(b) the purpose of Novera Herbert Spector's membership 
on said Educational Committee: ! 

(c) whether Novera Herbert Spector is presently a member 
of said Educational Committee; | 


(d) the activities and/or associations Novera Herbert 


Spector is alleged to have had or partaken in with respect to member- 
ship on said Committee which indicates that his continued access to 
classified information may not be clearly consistent with the interests 





of the national security. 

(e) the dates, times and locations that Novera Herbert 
Spector is alleged to have lectured at the Socialist Workers Party 
schools; 

(f) the substance of any such lectures; 

(g) whether or not it is alleged that in any alleged 
lecture Novera Herbert Spector advocated or taught the doctrine of the 
overthrow of the Government by force or violence or advocated or 
taught any subversive or disloyal doctrine to the Government of the 
United States; 

(h) the dates that Novera Herbert Spector was reported to 
be Educational Director of the City Local, Socialist Workers Party; 

(i) whether Novera Herbert Spector is presently Education- 
al Director of the City Local, Socialist Workers Party; 

(j) the activities and/or associations Novera Herbert 
Spector is alleged to have had or partaken in with respect to his 
alleged position as Educational Director of the City Local, Socialist 
Workers Party, which indicates that his continued access to classified 
information may not be clearly consistent with the interests of the 
national secarter. 


5. In regard to Reason 4, state: 
(a) the names and titles of the articles which allegedly 


were authored by Novera Herbert Spector and published in the Socialist 
Workers Party bulletins; 
(b) set forth an exact copy of the article in which Novera 


Herbert Spector is allegedly reported to have branded American capital- 
ism as the leader of world imperialism and as the main enemy of the 
proletariat; 
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(c) set forth an exact copy of the article in which Novera 
Herbert Spector is alleged to have advocated the establishment of a 
revolutionary Marxist party im Yugoslavia and an uprising against Tito. 
6. In regard to Reason 5, state: ! 
_ (a) the dates, times and places that Novera Herbert Spector 
allegedly participated in numerous Socialist Workers Party meetings ; 
(b) the dates, times and places that Adele Spector alleged- 
ly participated in numerons Socialist Workers Party meetings; 
(c) the dates, times and places that Novera Herbert 
Spector allegedly attended Socialist Workers Party conventions as a 
Party functionary; | 
(d) describe the position Novera Herbert Spector is alleged 
to have had as a Party functionary at the time he allegedly attended 





the aforesaid conventions; : 
(e) the purpose of Novera Herbert Spector's attendance at 
Said meetings and conventions; | 


(f) the purpose of Adele Spector's attendance at said meet- 
| 


ings; ! 

(g) the activities and/or associations Novera Herbert 
Spector is alleged to have had or partaken in with respect to attend- 
ance at said meetings or conventions which indicates that his continued 
access to classified information may not be clearly consistent with 
the interests of the national security; : 

(h) the activities and/or associations Adele Spector is 
alleged to have had or partaken in with respect to attendance at said 
meetings which indicates that Novera Herbert Spector's continued 
access to classified information may not be clearly consistent with 
the interests of the national security. 
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7. In respect to Reason 6, state: 

(a) the dates, times and places that Novera Herbert 
Spector is alleged to have associated with Murray Weiss, John Murphy, 
Louis Ciccone, Julia Merlino, Beatrice Fallick, Maurice Rogalin, Hyman 
Struman, Al Lynn and Charles and Lillian Curtis; 

(b) specify which of the individuals named above are 
alleged to be or have deen members of the Socialist Workers Party; 

(c) the activities and/or associations Novera Herbert 
Spector is alleged to have had or partaken in with respect to his 
alleged association with the above named individuals which indicate 
that his continued access to classified information may not be clearly 
consistent with the interests of the national security. 

8. In regard to Reason 7, state: 

(a) the relevancy of registration with the American Labor 
Party in 1948 to any determination that Novera Herbert Spector’s con- 
tinued access to classified information may not be clearly consistent 
with the interests of the national security. 

(b) whether or not Novera Herbert Spector, his mother 
and/or father were ever members of the American Labor Party; 


(c) whether or not Novera Herbert Spector, his mother 


and/or father, ever participated in meetings of the American Labor 
Party; 

(d) whether or not Novera Herbert Spector, his mother 
and/or father, ever had anyactivities and/or associations with respect 
to alleged affiliation with the American Labor Party which would 
indicate that Novera Herbert Spector's continued access to classified 
information may not clearly be consistent with the interests of the 


national security. 
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9, In regard to Reason No. 8, state: 

(a) whether or not Novera Herbert Spector ever requested 
the Sperry Gyroscope Company to submit a request for his clearance 
for "confidential, "secret™ or "top secret” information; 

(b) who, on behalf of Novera Herbert Spector, trans- 
mitted a request for clearance for "confidential", "secret® or "top 
secret™ information; | 

(c) whether or not it is alleged that Novera Herbert 
Spector's failure to include any reference to his alleged membership 
in the Socialist Workers Party or his alleged alias "Buddy Lenz" was 
either deliberate or motivated by a desire to conceal such information 
from the proper authorities. | 

10. State whether or not it is alleged that Novera Herbert 
Spector ever advised, taught or advocated the doctrine that the Govern- 
ment of the United States or of any state or of any political subdivi- 
Sion thereof should be overthrow or overturned by force, violence or 


any unlawful means. | 


ll. State whether or not Novera Herbert Spector ever knew or 
had knowledge prior to or at the time of his alleged membership in 
the Socialist Workers Party that the Socialist Workers Party was an 
organization which advocated, advised or taught the doctrine that the 
Government of the United States or of any state or of any political 
subdivision thereof should be overthrown or overturned ' by force, 


violence or by any unlawful means. 


12. State whether or not it is alleged that Novera Herbert 


Spector owes an allegiance to any other nation or country other than 
the United States of America or has ever acted on behaif of any other 


country or nation other than tke United States of America in any 





manner whatsoever. 


Dated, New York, N.Y. 
August 30, 1954. 


Yours, etc. 


DICKSTEIN, SHAPIRO & FRIEDMAN 
Attorneys for Respondent 


ROBERT C. SULLIVAN 

Executive Secretary 

Eastern Industrial Personnel 
Security Board 


CAPTION OMITTED 


Sept. 3, 1954 


Dear Mr. Shapiro: 


This will acknowledge receipt of your letter of August 31, 1954 
transmitting a demand for a bill of particulars in the case of Novera 
Herbert Spector whose appeal from the denial of clearance issued by 
the Screening Division is before this Board. 


With regard to the specification requested in your demand be 
advised that the adjudication of cases before this Board does not 
constitute a legal proceeding, strict rules of evidence and court 
procedure are not followed. 


It is considered that the information furnished in the Statement 
of Reasons, by the Screening Division constitutes sufficient basis 
upon which the appellant may a or refute allegations contained 
= ane investigative reports and related matters available to the 

oard. 


Very truly yours, 
/s/ Robert C. Sullivan 
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EXHIBIT 4 
CAPTION OMITTED 


Nov. 21, 1955 
Dear Mr. Specters . | 


Reference is made to the Angust 13, 1954 dneeeteat) of the Screen- 
| ing Division of this Board that the “granting of clearance for 
. access to classified information is not clearly consistent with the 
interests of national security, and to your appeal therefrom. 


¢ In furtherance of your appeal, you were granted a hearing before 
: the Appeal Division of this Board in fn New York, New York. 


The Appeal Division has now rendered its decision based upon the 
evidence contained in the record, the testimony presented at the hear- 
ing on 13, 14 & 24 Oct. 1955 and. the additional scat aed evidence 

\ submitted in your behalf. 


The decision of the ieee: Division is that, on all the available 
information, the granting of clearance to you for access to classified 
r" information is not clearly consistent with the interests of natio 
security. | 





Sincerely yours, 
/s/ Ernest E. Felago 


| 


EXHIBIT 5 CAPTION OMITTED _ 4 
November 30, 1955 


Dear Mr. Fenton: i 


. On November 21, 1955, I was informed by the Eastern Industrial Person- 
nel Security Board that a decision had been made in the above-captioned 
case not togrant Mr. Spector access to classified material. 


In order to intelligentl ppeal the Board's decision we will re 
a copy of the opinion, f fatinee and conclusions of the Board, inelading 
iy any minority opinion, if one of the Board member's dissented. 


Upon receipt of the aforementioned, we will appeal the| aforementioned 
decision to your office as soon thereafter as possible. 


Very truly yours, 
DICKSTEIN, SHAPIRO & FRIEDMAN 





CAPTION OMITTED 
Dec. 7, 1955 


Dear Mr. Shapiro: 


I have your letter of November 30, 1955, in which you request 
that you be furnished with a copy of the opinion, findings and 
conclusions of the Appeal Division, Eastern Industrial Personnel 
Security Board, toolah ing ane minor opinion, in the case of your 
client, Novera H. Spector. 


It is not the policy of this Office to release the rationale 
prepared by the hearing panel. The discussion of the evidence of 
necessity includes material which security considerations will not 
permit to be disclosed. 


The specific findings o n each of the Items set forth in the 
Statement of Reasons furnished to Mr. Spector by letter dated June 
7, 1954, are as follows: 


Items 1, 2, 3, 4, 5 and 8 were found. 
Item 6 was found only with respect to Murray Weiss, Charles 
Curtis, Al Lynn, Hyman Struman and Lillian Curtis. 
- Item 7 was found only with respect to Mr. Spector and his 
father. 


Very truly yours, 


/s/ Jerome D. Fenton 


CAPTION OMITTED 
Jan. 4, 1956 


Dear Mr. Shapiro: 


The matters set forth in your letter of December 9, 1955, have been 
carefully considered and it has been determined that the additional 
information you have requested relative to the decision of the Appeal 
Division of the Eastern Industrial Personnel Security Board in the case 
of your client, Novera H. Spector, cannot be furnished. 


As you are aware, the standard for denial of clearance is that 
clearance shall be denied or revoked if it is determined, on the basis 
of all the available information, that access to classified informa- 
tion by the person concerned is not clearly consistent with the inter- 
ests of national security. Mr. Spector was furnished with a Statement 
of Reasons setting forth in detail the information available to the 
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Board and the criteria considered by the Board to be applicable. In 
my letter of December 7, 1955, I informed you as to the specific find- 
ings on each of the items set forth in the Statement of Reasons. It 
is considered that the Statement of Reasons and the specific findings 
on each of the items which have been furnished to you provides 
sufficient information as to the basis for the Board's decision. 


mt RE letter you inquired as to whether the Eastern Industrial 
Gesaiens Security Board had jurisdiction to pass on Spector's access 
to classified information “when he never had access to such informa- 
tion in his job and could have had no such access in the foreseeable 
future." The application for ge | clearance of an individual is 
initiated by that person's em = r who is responsible for determin- 
ing whether or not the indivi val will require access to) classified 
information. Mr. Spector's employer, the Sperry Gyroscope Company, 
made a determination to that effect and initiated a request for his 
clearance. It would appear that Mr. Spector must have been aware of 
this since he signed a Personnel Security Questionnaire, DD Form 48, 
dated May 7, 1954, in connection with the request for his clearance. 
Accordingly, under the procedures in effect, Mr. Spector's case was 
referred to the Eastern Board which was correct in accepting it for 
consideration and determin=“ion. | 


Very truly yours, 





/s/ Jerome D. Fenton 





EXHIBIT 8 
CAPTION OMITTED 
June 20, 1956 


Dear Mr. Shapiro: : 


Under date of February 2, 1956, you filed a request in behalf 
of Mr. Novera H. Spector for review of the decision of the Appeal 
Division, Eastern Industrial Personnel Security Board issued in 
subject case on November 21, 1955. | 


In accordance with your request, the Industrial Hadeonse’ 
Security Review Board has reviewed the record in the case of Mr. 
Novera H. Spector and has determined that the granting of clearance 
to him for access to classified defense information is not clearly 
consistent with the interests of national security. | 


By this determination, the previous decision of the Eastern 
Industrial Personnel Security Board is sustained. 


Yours very truly, | 


/s/ Jerome D. Fenton 
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. IN THE UNITED STATES DISTRICT COURT 
o FOR THE DISTRICT OF COLUMBIA 
CAPTION OMITTED 
2.ANSWER [Filed February 8, 1957] 


Now come the defendants, Charles E. Wilson, Secretary of 
a Defense, and Jerome D. Fenton, Director of the Office of Industrial 
v Personnel Security Review, Department of Defense, and in answer to 


the complaint say as follows: 


> First Defense 
- 1. Answering paragraph 1 of the complaint, defendants deny the 


allegations contained therein. 
2. Answering paragraph 2 of the complaint, defendants deny the 
allegations contained therein. 
3- Answering paragraph 3 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a 
ai belief as to the allegations contained therein, except that defendants 
admit that plaintiff brings this action in his own right. 
4. Answering paragraph 4 of the complaint, defendants admit the 
- allegations contained therein. 
5. Amswering paragraph 5 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a 
belief as to the allegations contained therein, except that defendants 
admit that prior to May 9, 1954, plaintiff held a position in the 
Sperry Gyroscope Company at Great Neck, New York as an 
"Experimental Machinist". 
6-12. Answering paragraphs 6, 7, 8, 9, 10, 11, and 12 of the 


complaint, defendants admit the allegations contained therein. 


13. Answering paragraph 13 of the complaint, defendants deny 








- 22 - | 
the allegations contained therein, except that defendants admit that 
the Appeal Division in its letter of December 7, 1955 to plaintiff's 
counsel (a copy of which is attached to the complaint as Exhibit 6) 
refused to release the rationale prepared by the hearing panel. 
Defendants state that the letter of December 7, 1955, furnished 
plaintiff's counsel with a statement of the specific findings on each 
of the items set forth in the Statement of Reasons dated June 7, 1954. 

14. Answering paragraph 14 of the complaint, defendants admit 
the allegations contained therein. ! 

15. Answering paragraph 15 of the complaint, defendants deny 
the allegations contained therein, except that defendants admit that 
defendant Fenton sent plaintiff's counsel the letter dated January 4, 
1956, a copy of which is attached to the complaint as Exhibit 7 

16-17. Answering paragraphs 16 and 17 of the complaint, 
defendants admit the allegations contained therein. : 

18. Answering paragraph 18 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a 


belief as to the allegations contained therein. ! 
19. Answering paragraph 19 of the complaint, defendants deny 
| 
| 
20. Answering paragraph 20 of the complaint, defendants state 


the allegations contained therein. 


that they are without knowledge or information sufficient to form a 
belief as to the allegations contained therein. | 

21. Answering paragraph 21 of the complaint, defendants deny 
the allegations contained therein. : 

22. Answering paragraph 22 of the complaint, defendants deny 
the allegations contained therein. : 
23. Answering paragraph 23 of the complaint, defendants deny 


| 
the allegations contained therein, except that defendants admit 
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that plaintiff has not been confronted with any witnesses against him 
and that the contents of confidential information concerning plaintiff 

= were not disclosed to him. 

24. Answering paragraph 24 of the complaint, defendants deny the 
allegations contained therein, except that defendants admit that the 
denial of plaintiff's access to classified information clearance was 
based upon the charges contained in the Statement of Reasons dated 

, June 7, 1954. 

25. Answering paragraph 25 of the complaint, defendants deny 

the allegations contained therein, except that defendants admit that 

they have refused and continue to refuse to revoke the denial of 

plaintiff's security clearance. 
26. Answering paragraph 26 of the complaint, defendants deny 

the allegations contained therein, except that defendants state that 

they are without knowledge or information sufficient to form a be- 

lief as to plaintiff's purpose in instituting this suit. 

27. Answering paragraph 27 of the complaint, defendants deny 
the allegations contained therein, except that defendants admit 
that plaintiff has exhausted his administrative remedies. 

28. Answering paragraph 28 of the complaint, defendants deny 

the allegations contained therein. . 

29. Answering paragraph 29 of the complaint, defendants state 

that they are without knowledge or information sufficient to form a 

belief as to the allegations contained therein. 

ADDITIONAL DEFENSES 
Second Defense 


The complaint fails to state a cause of action upon which 


relief may be granted. 
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‘ Third Defense i 
The complaint fails to present a justiciable controversy in that 

a defendants have not deprived plaintiff of a legally protected right. 
rl Fourth Defense | 
” The Court is without jurisdiction of the subject matter of this 
C action in that plaintiff seeks to subject to judicial review 
- Executive action which is committed by law to the sole and exclusive 

discretion of the Executive. : 
: Fifth Defense 
i The actions of defendants complained of herein were in compliance 


with the Constitution, applicable statutes, Executive Orders, and 


regulations, and were not arbitrary, capricious, nor an abuse of 

| 

WHEREFORE, defendants pray that the complaint be dismissed, with 
| 


discretion. 


| 
| 


costs to the defendants. 


——GEORGE COCHRAN DOUB. 
Assistant Attorney General 


—— DONALD 8. vactUINEAS 


re 
Attorney, Department of Justice 


Attorney, Department of Justice 
| | 
CERTIFICATE OF SERVICE | 


I hereby certify that on the 8th day of February, 1957, I 
mailed a copy of the foregoing defendants’* Answer to Gerhard P. 


Van Arkel, 1701 K Street, N.W., Washington, D.C., attorney for 


plaintiff. 
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‘ IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CAPTION OMITTED 
+> 3. PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

UNDER RULE 56(a) OF THE FEDERAL RULES OF 
7 CIVIL PROCEDURE [Filed November 7, 1957] 

Plaintiff moves this Court for summary judgment on the grounds 
that there is no genuine issue as to any material fact and plaintiff 
is entitled to judgment as a matter of law. 

In support of this motion, the Court is respectfully referred 
to the affidavit herewith attached and made a part hereof and plain- 
tiff*s accompanying Memorandum of Points and Authorities in support 
of this motion. 

~ David 1. Shapiro 


Empire State Building 
New York 1, New York 


Gerhard P. Van Arkel 
1701 K Street, N.W. 
Washington, D.C. 


Attorneys for Plaintiff 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CAPTION OMITTED 
AFFIDAVIT 


District of Columbia )ss: 

I am an attorney duly licensed to practice law in the 
State of New York and a member of the Bars of the Court of Appeals 
of the State of New York, and the Supreme Court of the United States. 


I am one of the attorneys for plaintiff, and was counsel 
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for plaintiff in all of the administrative proceedings herein involved. 


| I am fully familiar with all of the facts relevant to the issues upon 


ie which this Motion for Summary Judgment is based. 


Administrative Proceedings 


: | 


! _ Prior to June 7, 1954 plaintiff was employed by the Sperry 


Gyroscope Company in Great Neck, New York as an Experimental Machinist 
"A" in Department 5521 thereof. The Sperry Gyroscope Company engages 
both in manufacturing and development work under contracts with var- 
mr ious agencies of the Department of Defense, a large part of which is 
"classified" either as "Top Secret," "Secret®™ or "Confidential." 
Plaintiff was then Chief Shop Steward of Local 450, International 
Union of Electrical, Radio and Machine Workers, CIO (now FL-CIO), the 
certified collective bargaining agent for the employees of the Sperry 
Company in Great Neck, New York. | 

On June 7, 1954 plaintiff was informed by the Screening 
Division of the Eastern Industrial Personnel Security Review Board 
that it proposed to deny him security clearance. The reasons assigned 
for the proposed action were set forth in a Statement of Charges, a 
copy of which is annexed to the Complaint as Plaintiff's Exhibit No. 
1. On August 13, 1954, and after a written answer had been submitted, 
the Screening Division denied plaintiff "clearance." On August 31, 
1954, plaintiff requested an administrative appeal, and demanded a 
Bill of Particulars, a copy of which is annexed to the Complaint as 
Plaintiff's Exhibit No. 2. The demand for a Bill of Particulars was 
denied on September 3, 1954, but a "hearing" was held before the 
Appeal Division (Eastern Industrial Personnel Security Review Board) 


on February 7 and 9, 1955. A photostatic copy of the denial of the 


Bill of Particulars is annexed to the Complaint as Plaintiff's 


Exhibit No. 3. 
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On February 15, 1955 plaintiff was informed that the deci- 


Sion of the Screening Division had been affirmed. He thereafter. re- 


quested a copy of the hearing transcript, which was not furnished 
him until September 12, 1955. Upon examining the transcript, your 
deponent informed the Eastern Industrial Personnel Security Board's 
Acting Executive Secretary that it contained numerous omissions and 
errors. Subsequently, and on October 7, 1955, the Board informed 
your deponent that on its own motion it had ordered a de novo 
hearing in plaintiff's case pursuant to Section 21(b) of Department 
of Defense Directive 5220.6. 
A de novo hearing was held on October 13, 14 and 24, 1955. 

On November 21, 1955 plaintiff was informed that the August 13, 1954 
decision of the Screening Division had been affirmed. A photostatic 
copy of the denial of clearance is annexed to the Complaint as 
Plaintiff's Exhibit No. 3. On November 30, 1955, your deponent re- 
quested from defendant FENTON, then Director, Office of Industrial 
Personnel Security Review, a copy of the opinions, findings and con- 
clusions of the Hearing Board. A copy of this request is annexed to 
the Complaint as plaintiff's Exhibit No. 5. The request was denied 
by defendant FENTON on December 7, 1955, except that deponent was’ 
given the Board's "naked" findings on the Statement of Charges. A 
photostatic copy of defendant FENTON'S letter of December 7, 1955 
is annexed to the Complaint as plaintiff's Exhibit No. 6. On 
December 9, 1955 your deponent wrote defendant FENTON as follows: 

"This letter is submitted in reply to your communication 

dated December 7, 1955. Frankly, we find it virtually 


impossible to appeal the Board's adverse decision without 
the Board's findings on the following issues: 


"1. Did Spector terminate his membership in the 
Socialist Workers Party in 1949-50 in good faith, 
< om he continue his membership in secret there- 
after 
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"2. Did Spector have any current associations with indi- 
viduals who might endanger in one way or another the 
‘Tintegrity' of classified information if Spector disclosed 


such information to them inadvertently or intentionally? 
If so, with whom? | 
"3. Did the Eastern Industrial Personnel Security Board 
have jurisdiction to pass on Spector's access to classified 
information when he never had access to such information 
in his job and could have had no such access in the foresee- 
able future? 
"We think the Board's *findings* on these issues are! | crucial to 
a presentation of our appeal. Accordingly, and without disclos- 
ing the nature or source of any confidential information, we 
would appreciate | the Board's *findings' with respect to the 
aforesaid items." 


On January 4, 1956 defendant FEN.ON wrote di deponent, 
further explaining the reasons which compelled him to pejent counsel's 
request of December 9, 1955. A photostatic copy of defendant 
FENTON's January 4th letter is annexed to the Complaint as Plaintiff's 
Exhibit No. 7. | 

On or about June 20, 1956 your deponent was informed that 
the Industrial Personnel Security Review Board had reviewed the 
record in plaintiff's case and had determined that the granting of 
clearance to plaintiff for access to classified material was not 
clearly consistent with the interests of national security. A photo- 
static copy of the June 20, 1956 decision of the Industrial Personnel 
Security Review Board is annexed to the Complaint as Plaintiff's 
Exhibit No. 8. | 

Throughout the administrative proceedings, including the 


appeal to the Industrial Personnel Security Review Board, and there- 
after to the Secretary of Defense, plaintiff contended that a deter- 
mination in his case as to whether "clearance”® should be granted or 


| 
denied (wholly apart from all of the Constitutional and legal ques- 


tions which he reserved by proper objection) depended upon both the 
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Hearing Board's and the Review Board's findings and conclusions with 
regard to the following questions: 

1. At any time while plaintiff was a member of the 
Secialist Workers Party, did he believe that it was an organization 
which advocated the overthrow of the Government by force, violence, 
or unconstitutional means? 

2. Did plaintiff resign from the Socialist Workers Party 
in "good faith" in or about 1949-1950? 

3. What current attitudes, beliefs and opinions did plain- 
tiff hold which served to indicate that his “clearance” might endanger 
the interests of national security? 

4. Did plaintiff have any current associations with indi- 
viduals who might endanger the *integrity’ of classified information 
if plaintiff inadvertently disclosed such information to them? 

5. Was the nature of plaintiff's actual or foreseeable 
access to classified information sufficient to make him an actual or 
potential risk to the nation's security? 

Since plaintiff conceded during the hearing before the New 
York Industrial Personnel Security Hearing Board on October 13, 14 and 
24, 1955, that he had been an “active” member of the Socialist 
Workers Party for approxinacely 10 years (1939 - 1940), the Statement 
of Charges (annexed to the Complaint as Plaintiff's Exhibit No. 1), 
insofar as they related to plaintiff's activities in the Socialist 
Workers Party, were not at issue. Insofar as the "Charges" them- 
selves were concerned, the only factual matters in dispute related 
to Charges "1," "4," and "8." In connection with Charge 4, plaintiff 


admitted that he had written articles which had been published by 


the Socialist Workers Party, but denied ever having branded 
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"American Capitalism as the leader of world SuiepteT Sea and the main 
enemy of the proletariat." He also denied ever having advocated the 
"establishment of a Communist workers party in Yugoslavia and an up- 
rising against Tito.” In connection with Charges l and 8, plaintiff 
denied that he ever went under the name "Buddy Lenz," but admitted 
that he might have been known as "Buddy Lens" by other persons in the 
Socialist Workers Party. He also denied any attempt t9 conceal his 
true identity as "Herb(Buddy)Spector" to anyone at wuy ‘cine, and 
vigorously denied that he had ever intentionally omitted to list the 
fact of his past membership in the Socialist Workers Party or his use 
of the name "Buddy Lens” on the Personnel Security Questionnaire so 
» as to conceal such prior membership. | 

During the appeal states of the proceeding plaintiff was 
continually hampered by the fact that he was not permitted to have a 
copy of the opinions, rationale and conclusions of the members of the 
Hearing Board which, on information and belief, by a two to one vote 
(one Board member dissenting) recommended the denial of his 
"clearance." ! 

The only witnesses who appeared before the New York 
Industrial Personnel Security Hearing Board were witnesses who testi- 
fied in plaintiff's favor. No witnesses testified on behalf of the 
Government in support of the Charges, nor was the complete substance 
of the information upon which the Charges were based furnished to 
plaintiff at any stage of the proceeding. Plaintiff was not permitted 
to confront the unidentified informants who supplied the information 
upon which the charges were based, nor was he given an opportunity 
to cross-examine them. The testimony of the witnesses who did 


| 
testify under oath in plaintiff's case, all of whom were subject 
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to cross-examination by the Government, is set forth in the hearing 
transcript of the de novo hearing on October 13, 14 and 24, 1955, a 
copy of which will be handed up to the Court on the argument of this 
motion. Where references are made to testimony in said transcript, 
such references will be marked "(Tr.)" for the Court's convenience. 
Your deponent is informed that as a direct result of the 

action of June 7, 1954 in which plaintiff was notified by the Screen- 
ing Division, Eastern Industrial Personnel Security Review Board, 
that it proposed to deny him security clearance, plaintiff was dis- 
charged from his poSition with the Sperry Gyroscope Co. At that time 
the Sperry Gyroscope Company made it clear that it would remstate 
and restore plaintiff to his position only in the event that he was 
able to "clear™ himself, and said company had in fact restored and 
reinstated employees who, like plaintiff, were discharged by reason 
of denial of security clearances, when they were subsequently 
"cleared™® of "security risk" charges. On or about April 6, 1955 
Joseph Rosenfarb, an arbitrator appointed by the New York State Board 
of Mediation to arbitrate a dispute between the Sperry Gyroscope 
Company and Local 450, International Union of Electrical, Radio and 
Machine Workers, CIO, concerning the discharge of plaintiff and 
fourteen other employees similarly situated, stated on page 62 of 
his opinion in said arbitration: 

*Counsel for the Company, before the Washington trip, made 

the unqualified offer, "you get the Navy Department to tell 


me to put these people back to work, and they are back to 
work the following day.'" 


Sworn to before me this David 1. Shapiro 
4th day of November, 1957. 
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| IN THE UNITED STATES DISTRICT COURT 
> FOR THE DISTRICT OF COLUMBIA 


CAPTION OMITTED 


4.DEFENDANTS* MOTION TO DISMISS THE COMPLAINT, 
OR IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT [Filed November 1, 19873 





Now come the defendants, Charles E. Wilson, oe me of De- 
b> fense and Jerome D. Fenton, Director of the Office of Industrial 

I Personnel Security Review, Department of Defense, and upon the com- 
plaint and exhibits attached thereto, the answer, and the exhibits 


1A and affidavits annexed to this motion, move this Court! to dismiss 





this action on the ground that the Court lacks jurisdiction to enter- 
tain this motion. In the alternative defendants move under Rule 56 
L, of the Federal Rules of Civil Procedure for summary judgment on the 
| ground that there is no genuine issue as to any material fact and 
that defendants are entitled to judgment as a matter of law. 

In support of this motion the Court is respectfully referred to 


defendants' memorandum of points and authorities annexed hereto. 
i 


Assistant Attorney General 


Attorney, Department of Justice 
| 


EA M. R 
Attorney, Department of Justice 





IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


CAPTION OMITTED 
AFFIDAVIT 


STATE OF NORTH CAROLINA ) __ | 
es | 
COUNTY OF DURHAM : 


FRANK PHILBIN, being duly sworn, deposes and says: 
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I am currently employed by Wright Machinery Company, a 
Division of Sperry-Rand, Inc. During the period primarily referred 
to in this affidavit (August 20, 1951 to May 10, 1954) I was employed 
at Great Neck, Long Island, New York, by Sperry Gyroscope Company, 
then a Division of the Sperry Corporation, since merged into Sperry- 
Rand, Inc. During that entire period I was Personnel Manager of 
Sperry Gyroscope Company. In that capacity I exercised supervisory 
authority over the administration of the Industrial Security Program 
in the Great Neck plant. On January 12, 1954, I also assumed the 
duties of Security Manager, and thereafter, until after May 10, 1954, 
had direct responsibility for administration of that program. 

I make this affidavit in response to a request addressed to 
Sperry Gyroscope Company (hereinafter referred to as "Sperry") by 
the Department of Defense in reference to the above law suit for a 
Statement as to the connection, if any, of Novera Herbert Spector 
with "classified" defense information at Sperry Gyroscope Company dur- 
ing the period prior to the termination of Spector's employment by 
Sperry on May 10, 1954. 

According to our employment revovds, Spector was first 
employed at Sperry on January 30, 1950 at its main plant at Great 
Neck, New York. He was discharged, as just noted, on May 10, 1954, 
following receipt of instructions by Sperry, under letter dated May 
7, 1954, from the Inspector of Naval Material, New York, that 
Spector "must be denied access to classified material in all cate- 
gories." A true and correct copy of said letter is annexed hereto 
as Exhibit A. 

On August 20, 1951, Spector had been promoted to the job 


of Experimental Machinist "A" and was assigned to the Armament Short 
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Order Shop, Department No. 5521, at Sperry's Great Neck, Long Island 
plant. He held that job and assignment to the date of his discharge. 
The Sperry Great Neck Plant: Security Restrictions 
An understanding of the functions of the Armament Short 
Order Shop, and the connection of an Experimental Machinist mA 
. assigned to that Shop with "classified" work requires a preliminary 
description of the general operation of the Great Neck plant during 
this period. Except where otherwise specifically indicated, the 
period referred to in this affidavit is the period August 20, 1951 to 
May 10, 1954, the period of Spector's employment in the Armament Short 
Order Shop. Throughout this time, Sperry's principal dete Marton 
was its Great Neck, Long Island plant. At that plant, | and at various 
subsidiary installations, Sperry employed some 17,000 people. This 
group of employees was engaged almost exclusively in the development 
and manufacture of control and control systems for weapons, weapon 
components and-instruments related to weapons for the United States 
Navy, Air Force and Army. By 1954, over 95% of all the work being 
done at the Great Neck plant was Government defense work, and most 
of it was done under classified defense contracts. The plant could 
not and was not physically divided between areas in which non-classi- 
fied work was done and areas in which classified work was done. 
Both types were from time to time during the course of development 
and manufacture located in many and constantly shifting areas within 
the plant utilizing the facilities of many different departments. 
While engaged in the performance of classified defense 
work during the period October 26, 1951 through May 10, 1954, the 
Company was at all times a party to a Security Agreement with the 


United States in form similar to that dated October 26, 1951, a 


1 
' 
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photostatic copy of which is annexed hereto as Exhibit B. Those 
Security Agreements required the Company 
"to provide and maintain a system of security 
controls ...in accordance with the requirements 
of the Department of Defense Industrial Security 
Manual for Safeguarding classified Security 
Matter, attached hereto and made a part of this 
agreement, subject, however, (i) to any revisions, 
of the Manual required by the demands of national 
baer pe | as determined by the Government, notice 
of which has been furnished to the contractor, 
and (ii) to mutual agreements entered into by the 
parties in order to adapt the Manual to the 
Contractor's business and necessary procedures 
thereunder ...” 
Pursuant to the above-mentioned Manual (January 18, 1951, December 
13, 1951 and January 19, 1954 editions), the Company was obligated 
to deny access to classified matter to any employee whose "clearance™ 
for such access had been denied in accordance with the applicable 
procedures. 

During the period August 20, 1951 - May 10, 1954, and in 
accordance with the terms of its Security Agreements with the Govern- 
ment, and with agreements reached pursuant thereto with the security. 
officers assigned to the plant by the cognizant military department, 
areas of the Great Neck plant in which information classified as 
"Secret™ was located, were closed off by opaque walls, and were 
marked "Restricted" or with some other appropriate designation. 
Areas which contained heavy concentrations of information classified 
as "Confidential" were marked "Restricted", and were enclosed by 
walls, partitions, caging or railings. Operating requirements pre- 
vented some of these areas from being shut off from the rest of the 
plant by opaque walls and partitions. Requirements of heat, light 
and air, the essential mobility of materials, prints and parts, the 


number of places in the plant in which classified information was 
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from time to time located, the constantly changing location of such 
places, these and other essential considerations of operating 
efficiency rendered the erection of such walls around all restricted 
areas impractical. As a consequence, certain of such areas were 
surrounded by caging or railings. And these arrangements were, of 
course, subject to constant inspection and approval by, the resident 
security officer of the United States Navy, the eupuicint military 
agency for Sperry. | 

Under the conditions above described, Spector's access to 
classified information - that is, his ability and opportunity to 
acquire knowledge of such information -- derived from at least three 
sources: . : 

a) access to classified information located in the 

Armament Short Order Shop, by virtue of both his work 

duties in that Shop and of his status as ails repre- 


sentative in that Shop, | 


b)access to classified information in "Restricted" 

areas in the Engineering Division other than the Arma- 
ment Short Order Shop, including certain areas designated 
"Restricted", from at least February l, 1954 on, by 
virtue of his status as union eprenneaties with juris- 
diction in such other areas; : 
c) access to classified information in various parts 

of the Great Neck plant, by virtue of his freedom in 
the use of the inner transportation aisles of the plant 
adjoining "Restricted" and other areas of the plant in 


which classified information was located. 


+. 
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a) Access in Armament Short Order Shop 

The Armament Short Order Shop to which Spector was assigned 
from August 20, 1951 to May 10, 1954 was an experimenta: and develop- 
ment shop facility primarily designed to service the Armament Engineer- 
ing departments. It occupied some 4,000 square feet of floor space, 
contained 35-40 major machine tools, and employed some 50-70 employees 
on two shifts. The number of employees assigned to the night shift 
varied between 15 and 25. 

The Shop made parts and sub-assemblies required by the 
engineers in the course of their research and development of new and/ 
or improved weapon controls, weapon components, and weapon accessories. 
It also made parts and subassemblies required for protypes of such 
items which had already been developed by Armament Engineering, but 
which were not yet in production. The Short Order Shop was also called 
upon to make parts and to modify parts and assemblies for items which 
were in production. 

As indicated, the Short Order Shop worked not only on detail 
parts, but on assemblies and sub-assemblies as well, and assembly 
functions were part of the duties of the Experimental Machinists. 

Practically everything made or worked on in the Armament 
Short Order Shop was, or was part of an offensive or defensive weapon 
control system, weapon component, or an instrument related to weapons, 
or was made in the course of the development of such products. Sub- 
stantially everything made in that Shop was made under classified 
contract with the United States Army, Navy or Air Force. Some of 
the classified products being worked on by Armament Engineers during 
this period, and on which the Armament Short Order Shop was working 


were: 
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TITLE DESCRIPTION 


APQ-51 Guidance system for 
Sparrow air-to-air missile 


SPQ-5 Guidance system for Terrier 
surface-to-air missile 





SPQ-49 Guidance system | lfor Talos 
surface-to-air missle 


T-38 Anti-aircraft fire control 
director | 


| 
APA-59 Bombing SantEOL ayatem 


MPQ-10 Radar tracking mortar 
locator 


Experimental Machinist "A", the Sere which Spector 


| 
held during this period, was one of the highest skilled jobs covered 


by the collective agreement between the Company and the Union represent- 
ing its factory employees. That classification required work on any 
machine in the Armament Short Order Shop, and the performance of any 
assignment made to the Shop. Spector could be called upon to work 
from a blueprint, sketch, or from verbal instruction. He could be 
called upon to make detail parts, or to assemble two oF more such 
parts into sub-assemblies, or to make entire assemblies. Rated as a 
highly skilled mechanic, he worked with a minimum of supervision. 
His work did not confine him to any particular portion of his 
Department - rather, it could take him anywhere in that Department. 
Consequently, he had physical access to any part, assembly, sketch 
or blueprint that was worked on by anyone on the night shift in the 
Shop, whether or not he was himself assigned to work on it. 

While the assemblies for which the Armament Short Order 
Shop made the detail parts were rated as classified information, and 
assembly blueprints were frequently marked "classified", blueprints 
and sketches for the individual detail parts, on which the Shop 
worked, were not, in general marked "classified". There being no 

| 
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unusual concentration of classified material in the Shop, the Shop 
was not marked "Restricted". However, the normal functioning of 
the Shop required that classified documents and products be used and 
worked on in the Shop. Documents marked "classified", and classified 
products, frequently entered the Shop, principally in the form of 
assemblies and sub-assemblies of classified products, and assembly 
blueprints. 

Thus, in 1953-1954, the assembly blueprints for the APQ-51 
(airborne radar) - classified documents - were brought into the Shop 
in connection with a modification of that product being made by 
Armament Engineering. While it does not appear that Spector himself 
worked on this project, the classified prints were worked on at a 
bench alongside of the one at which Spector generally worked. 


Spector consequently had the opportunity to learn what was in the 





classified prints. The equipment itself was also present in the Shop 
in the course of this work, and the equipment was itself classified. 
The presence, from time to time, of classified documents 
in the Armament Short Order Shop, the mobility which those employed 
in the Shop necessarily enjoyed and the consequent accessibility of 
such documents to all employees in the Shop, including those not 
working directly on classified documents -- these gave to experimental 
machinists such as Spector access to classified matter in the 
Armament Short Order Shop, and required that those denied clearance 


be denied access. 


b) Access in Other Areas by Virtue of Right of 
ntry 


From February 1, 1954 until the date of his discharge, 


Spector was designated as an Area Representative of the labor union 





> 
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representing the production and maintenance employees in the Great 
Neck plant. In his union capacity, and in the course of his per- 
formance of his union functions, such as the processing: of employee 
grievances, he was ; permitted to enter, and did in fact enter, during 
working hours, departments over which he exercised jurisdiction in 
addition to the Armament Short Order Shop. In such other departments, 
Spector, as a union official, had freedom to consult and talk with 
employees at their places of work. | 

Some of these other departments, such as the Special Weapons 
Short Order Shop and Environmental Laboratory, contained concentrations 
of classified information, including blueprints marked classified and 
classified assemblies, and were designated "Restricted", Some of 
these other departments - Mechanical Assembly and Electrical Assembly - 
although not designated restricted areas, also contained classified 
prints and assemblies. In order for the employees in sich other 
departments to work from the classified blueprints, such blueprints 
would frequently have to lie on tables and work benches in such de- 
partments during the course of the work shift, and Spector would have 
had the ability and opportunity to see such classified prints upon 
entry into such departments. | . 

The Company's records indicate that following | his designa- 
tion as Area Representative on February 1, 1954, Spector was "clocked 
out® on such "union activity™ approximately 20 hours per week, or 


half the time he would normally be in the plant. : 

c) Access from Inner Transportation Aisles ! 

As already noted, some Restricted areas of the plant, con- 
taining concentrations of classified information, were enclosed and 


separated from the rest of the plant not by opaque walls, but by 





a Al iw 
railings. These railings were some 3 feet in height. During the 
period in question, some of these Restricted areas, enclosed by such 
railings, were adjacent to the plant's internal transportation aisles, 
which were used by Sperry Gyroscope employees in coming to and leav- 
ing work, visiting the plant cafeteria, wash room, first aid roon, 
union office, or in visiting friends in other parts of the plant dur- 
ing non-working time. While an employee's physical movements were 
relatively limited during working hours, they were not and could not 
be so limited during non-working time. And there were innumerable 
opportunities for employees not then on working time, to move about 
the plant through its inner transportation aisles while other 
employees in Restricted areas were at work. From these aisles, and 
without entering Restricted areas, employees were able to look over 
the rails enclosing the Restricted areas and learn what was going on 
within those areas. 

Spector, in common with other employees of Sperry, thus 
had access to Confidential defense information located in parts of 
the plant other than his own department by reason of his permitted 
freedom of movement within the plant outside of his own work area, 
and the ability and opportunity he had, in the course of such move- 
ment, to obtain knowledge of information located within Restricted 
areas. 

Spector enjoyed the same freedom as other Sperry employees 
in such use of the plant's inner transportation aisles during his 
own non-working time, and by virtue of his union status from at 
least February 1, 1954 on, he enjoyed such freedom during a substan- 


tial porcion of his own working hours. He thus had access, during 


both his working and non-working time, to classified defense informa- 
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tion located in areas adjoining the plant's inner ere ere aisles. 
Filing of Personnel Security Questionnaires | 


Prior to the time of Spector's assignment to ‘the Armament 
Short Order Shop, he had executed, and the Company had filed with the 
Government in 1950, a Personnel Security Questionnaire, By letter 
dated January 6, 1953, from the Department of the Navy, by H. Etienne 
Bartlett, Lieutenant, USN Security Officer, and by direction of the 


Inspector of Naval Material, New York, Sperry received the following 


request: | 


| 
"Records of this office indicate that your firm 
is currently performing work on classified matter 
and that Mr. Novera H. Spector is employed by your 
firm. 


"Please advise this office if this employee bias or 
does not have access to classified matter. If he 
has access, or if in the future, you desire to em- 
ploy him on classified matter, kindly execute en- 
closures one and two on his behalf and return them 
to this office within ten days (Attn: Mr. M. 
Hoban), indicating what degree he has access and 
what degree is proposed.” | 

| 

The enclosures were a Personnel Security Questionnaire and 

| 

a fingerprint card. Sperry replied by filing, with the Inspector of 
Naval Material under letter dated January 23, 1953, an executed 
Personnel Security Questionnaire, in which the Company stated, under 
"Description of Employee's: Duties" - ! 


"EXPERIMENTAL MACHINIST - Will have 
access to classified matter.” | 


As previously noted, the Company was advised, under letter 
dated May 7, 1954, from the Inspector of Naval Material, New York, 
that Spector was to be denied access to classified information. On 


May 10, 1954, Spector was discharged. 


[s [ Frank Phi bin 


[JURAT, dated October 16, 1957] | 
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EXHIBIT A 
CAPTION OMITTED 
7 May 1954 


Sperry Gyroscope Company 
Gentlemen: 


This is to advise that the following named individual of your 
facility must be denied access to classified material in all cate- 
gories: 


NAME DATE OF BIRTH 
Novera Herbert Spector August 


If Mr. Spector is working in an area where classified government 
ie are being performed, it is mandatory that he be trans- 
ferre 


Mr. Spector's investigative file has been forwarded to the Eastern 
Industrial Personnel Security Board for a decision as to whether or 
not he may be granted access to classified material. In the event 
the Board decides on the basis of the evidence that Mr. Spector 
should not be granted access to classified material, he will be 
notified directly of his rights of appeal. Until such time as 
notice is received of his rights of appeal, further action by Mr. 
Spector or your facility should be held in abeyance. This does not 
imply Mr. Spector's dismissal or separation. Any action in relation 
to his continued employment is a matter of decision for, and residing 
in the Sperry Gyroscope Company only. 


It is requested that this office be advised whether or not Mr. 
Spector has been allowed access to classified material and the 
classification involved. 


Very truly yours, 
/s/ Be Ge. Wade 


EXHIBIT B will be Appendix A below. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CAPTION OMITTED 
AFFIDAVIT 


COUNTY OF NEW YO 
ANTHONY BAVOSO being duly sworn, deposes and Says: 


STATE OF NEW oe 
SS .3 





I am presently employed as a foreman by Sperry Gyroscope 
Company, a Division of Sperry-Rand Corporation. I am making this 
affidavit in response to a request from the Department of Defense for 
a statement respecting possible access by Novera Herbert Spector to 
classified information during the period of his euployment by Sperry 
Gyroscope Company, Great Neck, Long Island. : 

In April, 1952, I became foreman of the Armament Short Order 
Shop (hereinafter referred to as the "Shop"), a department in the 
Sperry Great Neck plant. I continued to occupy that position until 
1956. From the time of my assignment as foreman to that Shop until 
May 10, 1954, Novera Herbert Spector was assigned to work in that 
Shop, and carried the job classification of experimental machinist 
"A", Although Spector was generally assigned to the night shift, 
while I normally worked during the day shift, I had, throughout this 
period, supervisory responsibility as day shift foreman for the oper- 
ation of the night, as well as the day, shift in this Shop. As a 


result, the facts below stated are known to me from my personal 
| 
| 
Beginning in approximately September 1953, and continuing 


observation. 


for approximately a year thereafter, the Armament Short Order Shop 
| 
performed complete modifications on the APQ-5l, an air borne radar 


system for use with the Sparrow I missile. The performance of this 





= Ae 
job involved physical delivery to the Shop of the complete APQ-5l 
> unit, the disassembly of the unit, modification operations and re- 
assembly. The APQ-51 units were themselves classified information. 

In the course of the performance of the above work, assembly 

> blueprints, which were classified information and marked "confidential", 
were received by the Shop and were used by experimental machinists 
engaged in the work described above. Two such machinists -- John 
Pochabet and Walter Kunelius -- employed in the Short Order Shop on 
the night shift used such assembly blueprints at their work benches, 
located less than five feet from the work bench to which Spector was 

@ assigned, during Spector's own work time. Such assembly blueprints 
were also used by other machinists in the Shop, and were also to be 
found on their work benches. 

During the period beginning not later than September 1953, 
and extending after May 10, 1954, APQ-51 assemblies, and classified 
APQ-51 assembly blueprints were in the Shop for approximately 20 work- 
ing days during each month. 

In the course of his performance of his normal duties as 
experimental machinist "A", Spector was free to go to any part of 
the Shop. In consequence, he had ample opportunity to see the APQ-51 

¥ units that were to be found in the Shop during this period, in their 
assembled and disassembled states, and thus had access to classified 
defense information. By virtue both of the proximity of his work 
bench to those of Pochabet and Kunelius, and of his aforementioned 
freedom to move throughout the Shop, he also had the ability and 
opportunity to see the assembly blueprints marked "Confidential" 


which were necessarily used in connection with the above described 


work. 








of 
From at least April 1952 until after May 10, 1954, the 
Armament Short Order Shop also worked on the MPQ-10, which is a radar 


tracking mortar locator. In the course of that work, sub-assemblies 


of the MPQ-10 were physically brought into the Shop and modification 





and assembly operations were performed on them. The sub-assemblies 
themselves were classified information. On some occasions assembly 
blueprints marked "Confidential" were also brought into the Shop in 
connection with this work. | 

For the reasons above indicated, Spector had the ability 
and opportunity to see the MPQ-10 sub-assemblies and the aforesaid 
confidential blueprints in the course of the performance of his 
duties as Experimental Machinist "A" in the Shop. i 


/s/ Anthony Bavoso 
| 


[JURAT, dated February 11, 1958.] i 





EXHIBIT 1 is the same as Exhibit B to Philbin affidavit and is 
Appendix A below. 


\ 
| 
' 





EXHIBIT 2 will be Appendix B below 
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job involved physical delivery to the Shop of the complete APQ-51 
unit, the disassembly of the unit, modification operations and re- 
assembly. The APQ-51 units were themselves classified information. 

In the course of the performance of the above work, assembly 
blueprints, which were classified information and marked "confidential", 
were received by the Shop and were used by experimental machinists 
engaged in the work described above. Two such machinists -- John 
Pochabet and Walter Kunelius -- employed in the Short Order Shop on 
the night shift used such assembly blueprints at their work benches, 
located less than five feet from the work bench to which Spector was 
assigned, during Spector's own work time. Such assembly blueprints 
were also used by other machinists in the Shop, and were also to be 
found on their work benches. 

During the period beginning not later than September 1953, 
and extending after May 10, 1954, APQ-51l assemblies, and classified 
APQ-51 assembly blueprints were in the Shop for approximately 20 work- 
ing days during each month. | 

In the course of his performance of his normal duties as 


experimental machinist "A", Spector was free to go to any part of 


the Shop. In consequence, he had ample opportunity to see the APQ-51 


units that were to be found in the Shop during this period, in their 
assembled and disassembled states, and thus had access to classified 
defense information. By virtue both of the proximity of his work 
bench to those of Pochabet and Kunelius, and of his aforementioned 
freedom to move throughout the Shop, he also had the ability and 
opportunity to see the assembly blueprints marked "Confidential" 
which were necessarily used in connection with the above described 


work. 
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From at least April 1952 until after May 10, 1954, the 


Armament Short Order Shop also worked on the MPQ-10, which is a radar 


tracking mortar locator. In the course of that work, sub-assemblies 
of the MPQ-10 were physically brought into the Shop and modification 
and assembly operations were performed on them. The sub-assemblies 
themselves were classified information. On some occasions assembly 
blueprints marked "Confidential™ were also brought into the Shop in 
connection with this work. 


For the reasons above indicated, Spector had the ability 





and opportunity to see the MPQ-10 sub-assemblies and the aforesaid 
confidential blueprints in the course of the performance of his 


duties as Experimental Machinist "A" in the Shop. ! 


_/s/ Anthony Bavoso 


[JURAT, dated February 11, 1958.] 


EXHIBIT 1 is the same as Exhibit B to Philbin affidavit and is 
Appendix A below. 


| 
| 


EXHIBIT 2 will be Appendix B below 
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EXHIBIT 3 DEPARTMENT OF THE NAVY 
INSPECTOR OF NAVAL MATERIAL 
Ch aD HIRD 


7 May 1954 


Dear Mr. Spector: 


Based on information now available, predicated on investigative 
information developed during processing of the Personnel Security 
Questionnaire executed by you, it is considered that your continued 
access to Department of Defense classified contracts (Army, Navy and 
Air Force) is not clearly consistent with the best security interest 
of the United States. 


Therefore, you are informed that the clearance for access to Depart- 
ment of Defense classified matter granted by the Sperry Gyroscope 
Company is cancelled and all further access is hereby denied you. 


In accordance herewith, the Sperry Gyroscope Company is being in- 
formed by separate correspondence this date to deny you all access 
to Top Secret, Secret and Confidential matter. This does not imply 
your dismissal or separation. Any action in relation to your con- 
tinued employment is a matter of decision for, and residing in the 
Sperry Gyroscope Company only. 


All pertinent information referring to your case has been submitted 
to the Eastern Industrial Personnel Security Board for review and 
final decision. If it should be the Board's decision to issue a 
final denial, it will then furnish you with a statement of reasons 
and your right to appeal. In either case, whether clearance is 
‘granted or denied, you will be so advised. 


Very truly yours, 


/s/ B. G. Wade 

CAPT. USN 

Inspector of Naval Material, 
‘New. -York. 


EXHIBIT 4 will be Appendix C below 
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EXHIBIT 5 | 
7 EASTERN INDUSTRIAL PERSONNEL SECURITY BOARD 
~ 45 Broadway, New York 4, N.Y. | 
4 June 7, 1954 


Dear Mr. Spector: 


. This is to advise you that a request for your access to certain 
> classified matter as Sperry Gyroscope Company, Great Neck, Long 
Island, New York has been submitted to this Board for Review and 

* decision. 


The Screening Division of this Board, after saniidenctton of 

» the information now available to it, proposes to deny consent 

: for your employment on classified Army, Navy, or Air Force contracts. 
A statement of reasons for this proposed action is attached. 


Before the Screening Division reaches a final diet lemenutiion in 
| your case, it desires to give you an opportunity to submit a reply 
. to the statement of reasons. Your reply must be in writing, and 
must be mailed to the Board within ten (10) calendar days from the 
date of receipt by you of this notice and the attached; statement of 
reasons. It may be supported by anystatements, affidavits or other 
documentary evidence which you may desire to submit. | 





. In the event of your failure to submit a reply, the Screening 
Division will make a decision based upon the information available 
to it, without prejudice to your right of subsequent appeal to the 
Appeal Division of the Board in case of an adverse decision. 


You are further informed that you have no right to appear 
before the Screening Division either in person or by counsel or 
other representative. | 


* You will be notified of the final decision of the Screening 

. Division. If the decision is adverse, you will be advised of your 
right to appeal to the Appeal Division of the Board, before whom 
you may appear in person and/or be represented by counsel. 


¥ There is enclosed for your information and guidance, a copy 
* of the Basic Directive establishing this Board and i alan the 
procedures, criteria and standards governing it. 


Sincerely yours, 


| — /s/ George Heck | 
:* Lt. Colonel-USA | 
Chairman Screening Division 


| (Statement of Reasons is reproduced as Exhibit 1 of Complaint ~ 
| see pages 9 and 10) 


| 
i 





EXHIBIT 6 will be Appendix D below 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CAPTION OMITTED 
5. MOTION OF DEFENDANTS TO STRIKE AFFIDAVIT OF DAVID I. SHAPIRO 
FILED NOVEMBER 7, 1957 IN SUPPORT OF PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT (Filed November 8, 1957) 
Defendants move the court to strike the affidavit of 
David I. Shapiro, attorney for plaintiff, filed November 7. 2957s 
al in support of plaintiff's motion for summary judgment on the 
ground that it does not comply with rule 56(e), Federal Rules of 


Civil Procedure. 


* The Court is respectfully referred to the memorandum 
a 
of points and authorities filed in support of this motion. 
} Respectfully submitted, 
} | GEORGE COCHRAN DOUB. 


Assistant Attorney General 


DONALD B. MacGUINEAS 
Attorney, Department of Justice 


Attorney, Department. of Justice 





bi IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CAPTION OMITTED 
6.ORDER (Filed November 14, 1957) 
This cause having been heard on plaintiff's motion for 
Summary judgment and on defendants’ motion for summary judgment, 
and it appearing that the administrative proceedings were in 


accordance with applicable statute and regulations, specifically 
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Department of Defense Director No. 5220.6, February 2,:1955, 
NOW THEREFORE, IT IS HEREBY ORDERED this 14th day of 


November, 1957, 





That plaintiff's motion for summary judgment be and it is 
hereby denied; and that defendant's motion for summary judgment be 
and it hereby is granted and that the complaint be and it hereby is 


dismissed. 





/s/ Alexander Holtzoff 
District Judge 
IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 
CAPTION OMITTED | 
ORDER (Filed November 26, 1957) | 

Upon consideration of the motion of the plaintiff filed 
herein November 23, 1957 for the substitution of Neil McElroy for 
Charles E. Wilson it is by the Court this 26th day of November, 
1957 ! 

ORDERED that Neil McElroy is hereby substituted as party 
defendant individually and as Secretary of Defense of the United 
States in the place and stead of Charles E. Wilson. | 
/s/ John J. Sirica 

Judge | 
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In The United States District Court 


(Filed d a ; 
Jan. 2, 1958) For The District of Columbia 
Caption Civil Action No. 4514-56 


NOTICE OF APPEAL 
Notice is hereby given this 2d day of January, 1958 that plain- 


tiff Novera Herbert Spector hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this | 
Court entered on the 14th day of November, 1957 in favor of defendants 


against said Novera Herbert Spector. 





“David I. Shapiro 
Attorney for Plaintiff 





United States Court of Appeals 
For The District of Columbia Circuit 


No. 14,615 April Term, 1958 
Novera Herbert Spector, 
Appellant, 
ve 


Neil McElroy, individually and as 
Secretary of Defense, et al., 


Appellees. 
Before: Fahy, Acting Chief Judge, in Chambers. 


ORDER 


On consideration of appellant’s motion to extend the time 
for filing the record and it appearing that appellees have consented 


thereto, it is 
ORDERED that the time for filing the record on appeal in 


the above-entitled case be, and it is hereby, extended to and 
including September 1, 1958. 


Dated: August 13, 1958 





12 
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TRANSCRIPT OF PROCEEDINGS | 
(This transcript was admitted into evidence at 
the time of the hearing in the District Court) 
EASTERN INDUSTRIAL PERSONNEL SECURITY BOARD 

KKK KK KK | 

_ APPELLANT 
Novera Herbert Spector 

COUNSEL 
David I. Shapiro, Esq. 
MEMBERS OF THE BOARD 


Mr. R. A. Waldman, U.S. zs - Chairman 
Mr. Go D. Simms, w.S. Air Force - Member 
Mr. G. E. Davis, U. S. Navy - Member 


SECURITY ADVISOR 
Mr. T. L. White 


ee RR KKK 


ee KK KK HK 


TESTIMONY 
DAVID I. SHAPIRO (Direct peagtainnne | 
| | ee RK HE HK : 
During the prior hearing testimony was introduced that in 
Mr. Spector's job he never once saw a classified document. His job 
was classified as that of Experimental Machinist A in Department §521 
of the Sperry Gyroscope Company at Great Neck, New York. 
On October 11, 1954, Mr. Spector was testifying under oath 


in an arbitration proceeding held at the New York State Board of 


Mediation between the Sperry Gyroscope Company and Local 450 of the 
International Union of Electric, Radio and Machine Workers, cIO. 

During his testimony Mr. Spector stated under oath that Department 
5521, the short order department, was not a restricted area. That 


| 
| 
| 
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appears on page 1946 of the arbitration transcript. That he had | 
never seen any blueprints or diagrams marked with any sort of classi- 
fication. That testimony appears on page 1977 and 1978 of the arbi- 


tration transcript. 





And that he never heard of any classified document or 
material in his department. That also appears on page 1978 of the 
arbitration transcript. 

Moreover, he testified that Department 5521 was not a 
restricted area, and that he at all times wore a Type C badge. 

ee eK ee 

According to the Standard Practice Instruction Classifica- 
tion No. 9.1 of the Sperry Gyroscope Company at Great Neck, New York, 
Type A badges afforded the wearer unlimited access to any company area 
except to areas where the work is secret or top secret. Type B 
afforded the wearer access to designated restricted areas in which the 
wearer was assigned to work. Type C badges afforded the wearer access 
to non-restricted areas only of the company, and were issued only to 
those employees whose duties did not require them to enter classified 
or restricted areas of the company premises. Then, of course, there 
are Standard Practice instructions as to Type D and Type E badges 
issued to employees. 

Mr. Spector wore a Type C badge. 


exe KKK K HK 


Still assuming, gentlemen, that Mr. Spector is presently 


a member of the Socialist Workers Party, let us go one step further. 
The common sense rule which this Board is governed by was the basis 
under which we introduced affidavits which stated that Mr. Spector 

was one of the leaders in the fight to oust the Communist-dominated 





5 30 
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United Electrical, Radio and Machinists Workers of America from the 
Sperry Gyroscope Company, one of our leading defense plants in this 
country entrusted with highly secret defense contracts. And in 1950 
testimony was introduced with respect to this fact during this period, 
in the prior hearing, during the election campaign between the IUE- 
CIO and the UE, testimony was introduced that Mr. Spector did yeoman 
work in breaking the UE hold on the tool shop. | | 

Now, I think that this would be significant evidence of 
Mr. Spector's anti-Communist attitude and beliefs as of 1950. But 
more than that, I think that this Board can take judicial notice, or 
whatever notice it wishes, of the fact, and from its experience I am 
sure that it does have this knowledge, that members of the Socialist 
Workers Party violently opposed members and the Party of the United 
States Communist Party, the Soviet Government, and all Soviet 
satellite govermments. . i 

I would like to ask the Board to take judicial notice of 
what I consider to be that fact. I ask for a ruling with respect to 
the judicial notice of the Board on that subject. ! 


ee KK KK 


MR. SHAPIRO: I appreciate that. Would your ‘statement also 


include, Mr. Chairman, a statement from you that the Socialist Workers 
Party is violently opposed to the Soviet Union and its satellites? 

CHAIRMAN WALDMAN: I personally understand that. However, 
I have not discussed that with the members of the Board. 

MR. SHAPIRO: That would be sufficient for my purpose. 

ee KR KF : 

Now, since Mr. Spector admitted that one time in California 

he had stayed at the home of Murray Weiss, a fairly high ranking 
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official of the Socialist Workers Party with whom he had been friend- 
ly in that state, and that Weiss might, by virtue of their past 
friendship,-attempt to get that information for Mr. Spector, I told 
him that he should attempt to contact Weiss in order to be able to 
gain that information, and while we were in my office that night, 

we started making phone calls. Mr. Spector picked up the telephone 
in my office in the Empire State Building that evening, and he called 
up, at my direction, the headquarters of the Socialist Workers Party 
in New York City, and asked where he conld locate Mr. Weiss. They 
said, "Mr. Weiss is generally in New York now, he is sick, he is at 
home, if you want to reach him, you can get him at home,” and gave 
him his phone number, just like that. And he called up Weiss on the 


telephone. 


Now, he spoke to Weiss for approximately 10 or 15 minutes, 


and I only heard one side of the conversation, Mr. Spector's, at which 
time I asked Mr. Spector to have Mr. Weiss speak to me, and then I 
spoke to Mr. Weiss on the telephone, and this basically, as it was at 
the prior hearing, pursuant to the notes that I took at the time of 
that conversation, is my recollection as to what our conversation was. 
I asked Weiss when it was that he first heard that Mr. 
Spector had left and resigned from the Socialist Workers Party. 
Weiss said that he had learned this when he was in California, some- 
time about 1949. That during the summer of 1949, or it may have been 
1950, he wasn't sure, he had been in New York, and had taken Mr. and © 
Mrs. Spector out for dinner, and that he had spoken to them while they 
were having dimer together to find out why they had resigned from 
the Socialist Workers Party. According to what Weiss told me, 
Spector said to him at that time that he was no longer a Marxist, 
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and Weiss said to me -- I am quoting him practically verbatim -- "I 
nets practical man, and I told Spector, ‘Well, if that is the way 
you feel about it, I can't change your mind.’* : 

In substance, that was the answer to my question. 

He stated that che next time, in response also to my ques- 
tion, that he had seen Mr. and Mrs. Spector for some time in 1952, on 
another trip to New York from California, and he told me that while 








he was in New York City he checked the New York phone book and found 
out that they had recently moved. He called them on the telephone and 
asked if he could come out to their home, and they asda| ses, and he 
did go out. | 

Now, again, according to Mr. Weiss, he said that he tried 
to get Mr. Spector interested in the Socialist Workers Party again, 
and tried to persuade him to come back. He also said that he tried to 
get Mr. Spector interested in what was going on in the Socialist 
Workers Party activities, and tried to tell Mr. Spector what in fact 
was going on at that time. : 

Mr. Spector, according to Mr. Weiss, would have nothing to 
do with him. | 

I then asked Mr. Weiss whether or not he had ie heard of 
another Buddy Lenz besides Mr. Spector. He told me, in response to 
this question, that he had one time heard of a Buddy Lenz out on the 
west coast. Again I am quoting Mr. Weiss. He vas in the northern 
part of California and northern part of the United States. That is 
practically verbatim. According to Mr. Weiss, he had heard that 
this particular person by the name of Lenz had been in Chicago at one 


time, and that ne would try to find out whether or not there was 
another Buddy Lenz in the Socialist Workers Party besides Mr. Spector, 
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but that he didn't think that he could obtain that information for me, 
although he would make the attempt to do so. 


He then told me, again in response to a question, that he 
had known that Mr. Spector had used the name Buddy Lenz in the 
Sccialist Workers Party, and that he was known to others as Buddy 
Lenz in the Socialist Workers Party, but that he was also known to 
everyone in the Socialist Workers Party as Herb Buddy Spector, or 
Herb Spector, or Buddy Spector, as the case might be, and that he 
mever made any attempt -- that is, Spector, according to him, never 
made any attempt to hide the fact that his name was Buddy Spector, 
although he was referred to by others on occasions as Buddy Lenz. 

And again, according to Mr. Weiss, in response to a ques- 
tion -- I appreciate, of course, that this is all hearsay, gentlemen 
-- he told me that the only time he knew that Spector actually used 
the name Buddy Lenz was by reason of the fact that Spector had 


achieved some sort of notoriety by reason of an article in a publi- 


cation of the Socialist Workers Party which attacked the leadership's 


position of the party on the subject of dialectic materialism and 
science. 

I then asked Mr. Weiss whether or not he had ever heard 
that Adele Spector, Mr. Spector's wife, had ever used the name atrri- 
buted to her, Rebecca Lenz. He laughed. He said that was complete- 
ly ridiculous. I remember his exact words. "Where did they ever 
get that information?" 

Then he went on to say that as far as he knew, she had 
always used the name of Adele Spector, and there wasn't any question 
in his mind about that. 

Now, here comes the interesting part. I then asked him 
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whether or not he would set up an appointment for me to see Farrell 
Dobbs, and he started to hedge. He said he would take it up with 
higher authority than himself, and he would see what he could do 
with it. And when I asked him to come down to the Hearing Board and 
testify, he said that he did not think that he could do 20, because, 
in the first place, he wasn't going to put himself in any position 
where the government might get him for perjury, and the government, 
according to Mr. Weiss, because of his activities in the Socialist 
Workers Party, again according to Mr. Weiss, would like very much to 
get him, and I quote, "behind the eight ball in that respect." These 
are his words, not mine. And that even if he did come down, it 
wouldn't be any help to Mr. Spector anyway because they would never 
believe his testimony, and from the way he looked at it, to all 
accounts, the odds on him testifying before the Beant, leteher by 
affidavit or in person, or of Farrell Dobbs testifying before the 
Board as to the receipt of a letter of resignation either in person 
or in affidavit form, it was out of the question. He said that he 
felt the entire Board's proceeding was terrible, and when I tried to 
point out to him that we had taken the position during the prior hear- 
ing in the proceeding that it was our belief that on the expressed 
doctrine of the leadership of the Socialist Workers Party it wasn't 
a subversive organization, he said that while he was happy about 
that, the whole idea of cooperating with the government in the pro- 
ceeding so far as the Socialist Workers Party was concerned through 
himself or any of the Socialist Workers Party members was completely 


| 


against his grain. 
One thing which sticks out in my mind in the course 
of this conversation -- we talked for quite a while, for I was using 
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every bit of the power of persuasion I had at my command to have him 
come down and testify before the Board -- this was the key to my case 
at that time. This thing sticks out in my mind. He said he thought 
it was disgusting, he thought, that Herb Spector or anybody else who 
was ever associated with the Socialist Workers Party could have a 
traitorous attitude to put the finger -- this is the word he was 
using -- on anyone else who might have been at one time a member of 
that organization. And that phrase sticks out in my. mind. And this 
was his attitude about Spector, a person whom he had lived with many 
years before, and was very friendly with in the State of California. 
He knew very well that Spector's very job and his life were at stake 
when he said those words. 

Well, I tried to persuade him again, and he said, "Look. 
I will take it up with higher authorities. Call me tomorrow or 
Monday." This, I think, was on a Friday night. I called him again -- 
I think it was on a Monday. He told me that over the weekend he had 
discussed the entire problem with higher officials of the Party and 
that it was the official Party position that they weren't going to 
do a thing about the matter, and when I asked him to arrange an 
appointment for me with Mr. Dobbs, he said that Mr. Dobbs was out of 
town, but that he would be in in a week or so. 


At this int I gave e 
oe * * sn Fd 


* 
However, I have some facts of my own knowledge, by virtue of my 


former position, from April of 1950 to September of 1953, as assistant 
to Irving Abramson, who was then and is now General Counsel for 

Local 450 of the IVE-CIO, with respect to what might have been in 

Mr. Spector's mind during this period of time when he executed this 
DD Form 48, and I think these background facts may enable the Board 
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to come to a determination on all of the evidence with respect to 
whether or not there was either a willful or a deliberate omission 
or any inadvertent omission in connection with the execution of 


this form. i 


That is this. During the period that I know about, and 
| 


I was one of the attorneys who was involved in the day to day pro- 
blems between the union and the company involved in this situation, 
the feeling that was communicated to me, and I would generally get 
calls from various union stewards, or my associate, Mr. Warshaw, sat 
only five feet away from me and we talked about it, and we did call 
various union shop stewards from the Local 450 office of the Sperry 
Gyroscope Company -- and the feeling communicated to me during this 
time -- I don't remember when it was -- during this period of time, or 
who actually did communicate it to me, whether it ie Sieongh Mr. 


Warshaw, or whether I heard it directly -- but the feeling was that 





the company was pursuing a policy of watchful waiting on the question 
of all union steward activities, and this had occurred because there 
were a number of grievance demonstrations on the company premises 
which the union stewards had in one way or another encouraged, but 
it interfered with production, and the company was quite annoyed 
about it. I recall, although the fact is hazy in my mind, that one 
steward who one way or another was involved in one of these demon- 
strations, was fired by the company, not for being engaged in one of 
the demonstrations, but for falsely filling out an employment appli- 
cation. It seems -- and this, I think, is hazy in my mind -- I 
can't testify directly with respect to the facts because I don't 
actually recollect them -- but that he failed to list all of his 
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prior employments. Now, our office did not handle the arbitration of 
that particular union steward. 

xe KK RK OK HF 
But I do remember quite vividly a demonstration during the lunch hour 
which took place on company premises, as a result of which a number of 
stewards were immediately discharged by the company, and then we were 
called in immediately as soon as that firing took place. I remember 
that most vividly. I think approximately -- I don’t know whether it 
was 8 or 13 -- it was one of the two, I think -- union stewards were 
actually fired by the company right then and there for taking part in 
this demonstration. And during the course of the arbitration about 
the problems involved in the demonstration, it turned out that most of 
the stewards who were fired actually were reinstated to their jobs, 
some with back pay, some without back pay, and some actually were not 
reinstated at all. But because of the fact that most of them were 
reinstated, it was the general feeling in the plant so far as the 


stewards themselves were concerned, that they had to walk a very 


straight rope in connection with all of the official activities that 


they had to do in connection with the union's relationship with the 
company pursuant to the collective bargaining agreement, and the 
tension in the plant -- I recall this quite clearly -- was electric. 
You could feel it practically whenever you talked to a union steward 
on the telephone, and the impression that I had -- this was the 
impression generally communicated to me by those stewards who were 
quite active in policing the. collective bargaining agreement, insist- 
ing that certain workers get their rights right down the line to the 
letter of what the collective bargaining agreement said in just so 
many words -- by the way, Mr. Spector, as the testimony has indicated 
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| 
| 
| 
| 


in the previous hearing and will indicate in this hearing, was that 
kind of a steward -- these stewards generally felt that any slip on 


their part would mean their immediate discharge by the company. 


That was the feeling which was communicated to me. : 


eee KKK KK KK 


TESTIMONY OF IRVING HAROLD GOLDMAN 
xe ee KK EF 
DIRECT EXAMINATION 
By Mr. Shapiro: 
Q Mr. Goldman, where are you employed? 
A I am self employed now, as a salesman. 


Q Do you know Mr. Spector, the subject of this particular 





proceeding? 
A Yes, I do. 
Q And how long have you known him? | 
A Since about 1940, 1939. | 
Q Will you describe for the Board the circumstances under 
which you first met him? 
A We met while we both attended the City College of New 





York. 
ReRKeKKK ES 


Q Since your first meeting with Mr. Spector, what has been 
the extent and nature of your relationship with him from then to the 
present time? ! 

A. It has been very close for all of that time, very close 
friends and in addition, he is my brother-in-law. | 


Q Now, when did you become the respondent's brother-in-law? 
A In 1949. | 
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Q And did you know that Mr. Spector was a member of the 
Socialist Workers Party? 
Yes, sir. 
Were you a member of the Socialist Workers Party? 
I was. 
Would you tell the Board the approximate dates during 


o Fr © PF 


which time you were a member of that organization? 

A From 1941 to 1949. 

Q You said you left the Socialist Workers Party in approxi- 
mately 1949? 

A Right. . 

a Did you resign your membership? What did you do?- How did 

you get out? | | 

A Well, I never formally resigned. I just, over a period of 
months, dropped my activities, ceased participating in meetings. 

Q Do you know whether or not the respondent ever dropped out 
of the Socialist Workers Party? | 

A Yes. We had been talking that over together for several 
months. We got out approximately the same time. Herb perhaps a 
few months earlier than I. 

Q Did. he ever show you a document which purported to be a 
letter of resignation? 

A Yes, he did. 

Q Do you recall, without seeing the document, substantially 
what he said at that time in the letter? If you recall. 

A I think it was a fairly short document. He said he had 
disagreed with the basic policies of the Socialist Workers Party and 
couldn't consider himself -- I forget the exact words -- couldn't 
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+68 consider himself in good conscience a good member. Something of the 


kind. | 


Ke KK KK KX ! 
Q Now, I hand you this document. Will you — it, 
please? Read it over. | 
A This is very close to it. I think this does contain the 
gist of the original letter. | 
As you recollect it? 


As I recollect it, yes. 


Now, you say that Mr. Spector showed you this document? 
That is right. 
When, approximately, if you can recollect? | 

| 


It probably was in the early: months of 1949. 

What were the circumstances, if you recall, surrounding his 
exhibition of the document to you? | 

A Well, we had been discussing this on and off for the longest 

time. There had been a lot of basic questions about the Socialist 
Workers Party that we had discussed, and we came to pretty definite 
conclusions about them, mostly that we disagreed with much of the 
fundamental program and much of the fundamental analysis of the 
Socialist Workers Party, and we decided to drop out. I considered -- 
I know I considered myself writing a letter. I never did. My form, 
as I said, was just to stop activities. But I remember Herb 
thought it best to make yourself know, to make himself express any 
question, and he wrote this letter. He asked me if I had any ideas, 
criticisms, suggestions. It sounded like a good summary of our 


! 


common thoughts on the subject. 
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MR. SHAPIRO: I now offer this. document in evidence. 
ee KR KK EK 
It is a document which purports to be a reconstructed recollection 
of what actually was written in the latter part of 1948 or the early 
part of 1949. We have been unable to locate the original through 
the refusal of the cooperation of the leaders of the Socialist 


Workers Party, and I do not believe there ever was a carbon copy, 





and if there was one, I don't believe -- as a matter of fact, I know 
that Mr. Spector does not have a copy of it in his possession. 

CHAIRMAN WALDMAN: Mr. Shapiro, was this reconstructed at 
your office; 

MR. SHAPIRO: Yes. 

CHAIRMAN WALDMAN: And the approximate date? 

MR. SHAPIRO: Approximately, I would say, from a week to 
two weeks prior to the first hearing that took place on January 7, 
1955. 

CHAIRMAN WALDMAN: Is it fair to say it was reconstructed 
around December 1954? 

MR. SHAPIRO: That is correct. 

CHAIRMAN WALDMAN: All right. 

By Mr. Shapiro: 

Q What particular topics did you and Mr. Spector discuss in 
connection with your dissatisfaction with the principles and ideas 
expressed by the leadership of the Socialist Workers Party? 

A Well, one of the most important things we discussed was the 
economic and political analysis that the Socialist Workers Party had 
particularly about the United States of America. They were operat- 


. ing under the notion that a severe 1929-like depression was absolutely 
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inevitable after the war. 

Q Which war? | 

A After World War II. Now, it was plain that the depression 
hasn't come about, and there was no reasonable justification for 
believing that it was coming about, but it didn't change, it didn't 
affect the analysis that the Socialist Workers Party had. 

They had another picture, that the United States would find 
it necessary to impose its will on Europe via force of larmea One 
particular phrase that I remember from one of the docupents, that 
they would impose in France, in Germany, and so forth, Franco-like 
governments. And instead, we found the Marshall Plan, which was 





absolutely against the main current of thought that was dominating 
the Party. : 

Another part of their political analysis was that racial 
inequality which we have in the United States must get worse and 
worse. There was a little incident in California and Montana where 
there was some pretty nasty action against Negroes, ani I recall that 
the party leadership took hold of that and said, "This is the begin- 
ning, and just a taste of what is to come, the mass lynching 
occurrences.” And they were juat dead wrong on that question. It 
just didn't occur in that way. : 

In other spheres there was the picture that in this "death 
agony" (in quotes) of capitalism, all scientific progress would 
suffer the same decline that all Socialism in general in this country 
would suffer, and the spirit of development of science in general, 
especially in this country, was accelerated, rather than decelerated. 

Aside from those things, specifically, there was something 
that was riding through the whole business, that permeated all the 
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analysis. Everybody makes mistakes, but what troubled us mostly was 
that it was impossible, with the rigid party attitude, it was 
impossible for them to correct themselves. The party, for example, 
had a notion of the relationship of science to society, the general 
picture of science in general, and I know that the two of use more 
than once battered our heads against this notion and didn't get very 
far. 
RRR KK KS 

Q What predictions did the Socialist Workers Party make about 
the concentration of wealth in the United States that would occur 
immediately subsequent to World War II which you and Mr. Spector 
disagreed with? 

A Well, that was one of the things that was very glaring. 
The official Marxist point of view was that, on the capitalist side, 
the normal development would be, the phrase, "The rich get richer and 
the poor get poorer." Now, that, in spite of a lot of juggling with 
statistics, was simply not the case in this country. You began find- 
ing an increasingly large middle class which, from the point of view 
of basic theory -- 

Q What kind of theory? 

A The party's Marxist theory. 

kee K KR KH 

They could never incorporate that fact without doing a lot -- with- 
out a lot of common sense and logic, they could never incorporate 
that fact in the official Marxist doctrine, and I know when Herb and 
I used to mention that, we said, well, it is necessary to do some 
changing to the basic ideas. We found it impossible to convey that 
thought to not only the party leadership, but to most anybody we 
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talked to. We remained on this question often a minority of two. 





Q Now, did you ever use a party name or a name other than your 
own in connection with party activities? 

A Yes, I did. 

Q Will you tell the Board about them, please. 

A Well, I used the name Irving Hyper. 

Q What was that name used in connection with? — 

A It was used in connection with the document that Herb and 
I wrote together. | 

Q What decvment was that? | 

A It was an article on science and the Marxist view of 
Scientific matters. : 

Q I hand you now a copy of an Internal Bulletin, Volume 5, 
No. 5, December 1943, issued by the Socialist Workers Party. Wiil 
you take a look at that document, please, and tell us whether or not 
it contains the article that you and Mr. Spector wrote ander the 
names of Buddy Lenz and Irving Hyper? : 

A This is the document. | 

eeEKKR HE EH | 

Q What was the immediate reaction among the nenbers of the 
Socialist Workers Party, rather than the leadership, asa result of 
you and Mr. Spector's authorship of this particular article? 


A There was a very hostile reaction to it. | 
| 


eeeER KER RR 3 
Well, the essence of that article was this. That in true 
scientific methods there was no easy way to an understanding of the 
universe via any revelation, even that of a Marx. | 





Q Or an Engels? 

A Or an Engels. That modern developments in science had to 
be understood by studying them and by knowing them rather than by 
reading an official document on the subject issued by the party. 
Now, this the leadership of the Socialist Workers Party was quite 
hostile to. Engels had had some notions about science, some of 
which showed a great acuteness, but were still the views of an ama- 
teur, and the leadership felt duty bound to keep these notions as 
official party doctrine not to be deviated from. It,seems like an 
elementary point, but it was one which Herb and I could never get 
around that this method was apparently sterile and reactionary. 


Q Now, when was the first time, to your knowledge, that you 


heard the name Buddy Lenz used in connection with Mr. Herbert Spector? 


A It was in connection with this document. There is also 
when I used Irving Hyper. 

Q Did you ever know that Mr. Spector used the name Buddy 
Lenz prior to the time that this article was authored or under dis- 
cussion? | 

A We all call him Buddy. That was a nickname. And as a 
matter of fact, I still do, and all the immediate family still do, 
except his wife. But the Lenz part -- that came about, to my best 
recollection, about the same time that the document was published. 

Q At the same time the document was published, or at the 
time it was first written? 

A Oh, probably when it was first written. We were separated 
at the time, and we batted this around for many months, and we had 
pen names there when the first draft --when we were still revising 
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the first draft on the thing. I would write my ideas and send it to 
Buddy, and he would put in his additions and corrections and deletions 
and send it back to me. | 

Q Where were you at the time? 

A I was living in Detroit then. | 

Q Now, this article was published in December 1943, at least 
that is the date on it. When would you say that the first draft was 
written, approximately? How long prior to that? | 

A It might well have been a year and a half prior. We 
thought about this for an awful long time. We showed it to the 
people we were closest to for opinions on it, and I know most of the 
advice we got there from a lot of the people in the party was not to 
publish it, and this went on for some time. | 

Q Let me ask you this, Mr.. Goldman, isn't at also possible 
that the first time the first draft was written, at any given period 
within a couple of months prior to the publication of the document, 
all the way back to, say, a year and a half prior to the publication? 

A Oh, yes, definitely a couple of months, and I am sure -- | 
I know it is longer than that. 

Q But you are not sure exactly when? 

A That is right. | 
Q Why did you use a party name? Why didn't you use your own 
name? | 

A Well, we used the party name, or the pen nase there in 
connection with what we wrote. That was traditional, I think, in 


all radical movements, I am pretty sure in all Marxist movements, 


and the idea behind it, as I gathered it, was to emphasize the ideas 
rather than the individual. 
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Q Well, why, then, didn’t, say an individual like James 
Cannon, write ander a party name? 

A I believe sometimes he did, but I couldn't be too sure of 
that. I know sometimes he wrote under his own name, much of the 
time, and I believe occasionally he wrote under other names. 

Q Now, Mr. Goldman, did you ever use another name besides the 
name of Hyper? 

A Yes. I had forgotten about it, but I was reminded of it a 
moment ago. Irving Steiner. I did use the name. 

Q In what connection did you use the name Irving Steiner? 

A I wrote an article on education in the party, that was one 
occasion. And then another occasion, although this was improper, I 
made a speech, and a version of the speech was signed with Irving 
Steiner and Buddy Lenz.. 

-Q What was the speech about? 

A Well, about the class nature of Yugoslavia. 

eee KKK HE KF 
CHAIRMAN WALDMAN: What I am trying to establish is, was 
there a third name? 


THE WITNESS: No, that is it. It was Irwin then. That was 


By Mr. Shapiro: 
*] Now, this speech that you made about Yugoslavia, where 
did you make it? 
A It was made in downtown Manhattan at some hall -- I can't 
recall the place. 


Q How many people approximately were present? 


A 150 or 200. 
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Do you know whether Mr. Spector was there at the time? 


He wasn't there. 
| 
| 


Q 
A 
» ] How do you know? ! 
A I don't recall talking to him there. If he ™ there, I 
assume we would have met and spoken. 
a Q But for all you know, he could have been one of the 150 
. or 200 people present? 


- A It is possible, yes. 
4 Q To your knowledge, however, he was not present? 
A Not to my knowledge. ! 
Bs Q Now, was this speech of yours in any way reprinted any- 
4 where? . i 
4 


Yes, it was. 


Where was it reprinted? 





A 
Q 
A Reprinted **** in one of the party bulletins. 
Q Did you authorize it to be reprinted? | 
A Definitely not, particularly since the version that was 
printed was really far from my own ideas of the subject, and also 
because Herb's name there was signed to it as Buddy Lenz. I remember 
! even then that it struck me as incongruous. The speech given and 
as it was printed was printed in the first person, and it was signed 
with two names. But my main objection at the time was ther some- 
body had taken a great deal of liberty over my name. The ideas in 
that speech were pretty far in many places from what I delivered. 
Q Your speech, the one that you actually made, aid you 
80 ever advocate the overthrow of Tito and the establishment of a 


revolutionary government in Yugoslavia? 


A No, I didn't. 
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Q Do you know whether or not Mr. Spector, taking liberties 
with your speech, wrote the article or the speech as it was reprinted 
in a bulletin of the Socialist Workers Party? 

A I am quite sure he didn't. 

Q Why not? 

A Because, close as we were, it was just inconceivable that 
he would do that without consulting me. 

Q Well, then, would you please explain to the Board how was 
it conceivable that anybody else could use your speech, reprint it 
differently than it was delivered, and then use the name of an indi- 
vidual as the author of the speech other than the actual individual 
who delivered it? 

A That was not an unusual practice. 

ee RR KK RK X 

Q Just a moment. You mean it was not an unusual practice 
generally in society, or it was not an unusual practice within the 
Socialist Workers Party? 

A Within the Socialist Workers Party. 

Q * * * What was the practice on issues of this kind in terms 
of purloining material, taking material out of context, distorting 
the author's words, in the Socialist Workers Party? 

A I wouldn't put it as strongly as you have. I will describe 
it the best I can. The people who were responsible for publication 
of this material did feel free to sign a group of names, or a name, 
to an article if, in their best opinion, that represented the thought 
that the purported signers had. That wasn't terribly objectionable 


if the editor was very acute and knew you well. It was objectionable 


if he put his own guesses to your ideas. In this case I know I 
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objected very strongly. 
Q Do you know whether or not Mr. Spector ever stated in 


writing that American capitalism was the leader of world imperialism 
and the main enemy of the proletariat? 7 

A As far as I know, he never made a statement like that. I 
go further, I am quite sure he wouldn't make a statement like that. 





Q Why? | 
A Because those phrases had that hackneyed ring that we 
objected to so much. It was sloganized thinking, something we have 


always been against and did our best by example to fight. 

Q I am going to show you a book review from the Fourth 
International Publication of the Socialist Workers Party in November 
1949, and show you some material which I have previously circled in 
pen, and which you have seen before. Now, would you tell us before 
you look at it whether or not you have ever seen this article before 
it appeared in print, when you had first seen it, what it looked like 
in its original form, and what it looked like in its ultimate form. 


Take a look at it. ! 


A Yes, I remember this article. Herb sent me the draft of 
it for my opinion, and I had suggested a couple of minor alterations 
here and there. I remember the article fairly well. : 

S} Can you tell us, please, what part of that is not Mr. 
Spector's? | 

A Well, I can give both a general and a sentSedhair answer 
here. Any portion of it that mixes up the science with the politics 
is not Mr. Spector's, because that was something we were very rigid 
about. That was our term for flexibility, that these vere separate 


disciplines, not to be mixed. 
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Q What do you mean by "disciplines"? 

A Separate fields of thought. 

Q And when you say Disciplines, do you mean that in the 
Marxist sense? 


A No, I meant that in the sense that it is commonly under- 





stood in academic circles. 

Q Are you quite positive, Mr. Goldman, based on your know- 
ledge of the article that you originally saw, that the circled 
portion of the material was not authored by Mr. Spector? 

A I am quite sure of it. Take such a phrase as this -- well, 
just one sentence: "Their ignorance of the fact that their own petty 
bourgeois social position in society usually dooms them to blindness 
to the basic class struggles which are remote from their daily lives, 
does not equip them as leaders to guide humanity away from the path 
of doom.” 

That "path of doom" did it. He didn't write that way, and 
he didn’t talk that way, and I know if I had ever corrected this, 
from purely literary reasons I would have very severely criticized 
that. I wouldn't have gone along with it. This wasn't in the orig- 
inal version. 

Q When, approximately, was this article submitted in its 
original form, without the additions or corrections that you say 
that Mr. Spector did not add to the original article? When was it 
originally submitted for publication? 

A About a year and -- let's see. It was submitted in the 


early part, or at most in the middle of 1948. 


eK KK KKH K KK SE 
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By Mr. Shapiro: | 
Q Isn't it a fact, Mr. Goldman, that the leadership especial- 
ly in the editorial branch of the publishing end of the Socialist 
Workers Party often transcribed, deleted, substituted, me completely 
rewrote articles ostensibly submitted by the membership or other 
individuals within the Socialist Workers Party without indicating in 


any way that such corrections, additions, deletions and substitutions 





were not made by the individual who originally submitted! the article? 

A That wasn't unusual. That procedure you described was not 
unusual. | 

Q Didn't the members, such as you and Mr. Specter, ever com- 
plain about this thing? ! 

A More than once. | 

Q Did anybody else to your knowledge ever complain about it? 

A Yes. One that stands out in my mind was by one of the 
National Committee who complained about it. | 


Q Who was it, do you remember? 





A Murray Weiss. 

Q What happened as a result of that complaint? 

A Sometimes they let someone write a letter to The Militant 
which was published in letter form, something like a letter to the 
editorial column, which made what correction the author | thought 
necessary. Sometimes that was done, and other times there was nothing 


| 
done. 


| 
Q Now, where were you in approximately 19497 Were you still 
in California, or were you back in New York? ! 


A I was in New York. 


Q Where was Mr. Spector at that time? | 
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A He was in New York also. 

Q Did you have any discussions about political topics with 
Mr. Spector at or about that time? 

A Yes, we did. 

Q Did you ever talk about the CIO expulsion of the Communist 
dominated unions, for example, the United Electrical Radio and Machine 
Workers of America, the Fur and Leather Workers, the West Coast 
Longshoremen, and other organizations of that stripe? 

A We discussed it. 

Q Would you tell us, please, what the position was that Mr. 
Spector expressed with respect to this matter, and what was the 
official party position as you knew it to be of the Socialist Workers 
Party with respect to this matter? 

A Well, in a word, the Socialist Workers Party fought the 
expulsions. Herb and I in this case were for then. 

g What do you mean, for the expulsions? 

A In their editorials, in their literature in general, they 
condemned the expulsions of the Communist unions as bureaucratic and 
detrimental to the labor movement, and so forth. 

Q Could you tell us, Mr. Goldman, what you believe 
Mr. Spector's attitude is at the present time in regard to the 
Socialist Workers Party, the kind of organization it is, the people 
that make up its membership? 


A Well, we have very close to the same views on the subject. 


I think I can pretty accurately say his point of view is that the 
members of the Socialist Workers Party are living in a dream world 
pretty far from reality. I think -- I think we both think that most 
of the members here are sincere people who believe that via the road 
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they advocate, they have a solution for the problems we have before 


us, such as wars, and depressions, and so forth. We think the evidence 
is overwhelmingly against their picture of reality. And -- shall I 
give our point of view on that? : 

Q Go ahead. | 

A Well, one thing I think must be taken as Fondenmnesl. If 
you have any respect for the facts, it is plain, I think, that 
capitalism of today is not the same as capitalism as ddsexithed by 
Marx. One of the big problems that I know we want to get an answer 
to is the business of depressions and situations of scarcity amid 
plenty, and it does seem that it is possible under a capitalist 
system to build in controls so that depressions become so much less 
severe that they can't properly be called that. And such things as 
such technical devices as limiting the amount of margin parity, and 
so forth, changed the picture as seen by Marx. For ail we know, as 
we see it, there is no evidence that the present level of the 
economy couldn't last for an indefinite period into the future. It 
may not, but nobody certainly has proven to the contrary. We have 
a number of notions of it -- I mean, they are not terribly well 
thought out, but you have such things, with the developing technology, 
the constant revolutionary’ developments, such as plastics and atomic 
power perhaps are the big ones, which absorb the amount ef capital 
in the country so that the whole picture of capitalism -- that 
capitalism must export or die or strangle, that they must export, 
and, if necessary, they have to conquer colonies to export -- that 
picture, that classic Marxist picture seems to not be an accurate 
description of the economic picture that exists today. 

Q In other words, Mr. Goldman, as I understand your testimony 
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as to what Mr. Spector and you both believed as against what you had 
once believed in the sast, you believe that capitalism works as of 
the present time, at least that there is no evidence that it does not 
work? . 

A Well, I will say this. With all its faults, and it has got 
them, it does look as though it has got an inner mechanism for correct- 
ing. I think that says it. That about summarizes my feeling on the 
matter. 

Q You say that is Mr. Spector's point of view as well as 
yours? 

A Oh, yes. . 

Q It isn't like the Socialist Workers Party view, is it? 

A Definitely not. The Socialist Workers Party point of view 
became ludicrous -- it was that there was a depression. This was in 
1948 -- that we were in the midst of a severe depression. But that 
was ludicrous, as I say, so that had to be checked. But the last 
point of view as I was acquainted with it was that it had to come 
and -- 

Q In other ‘words, you say the Socialist Workers Party pre- 
dicted in 1948 that this country was then in the midst of a 
depression? 

A They predicted it then, yes. 

Q But that the actual picture of what the economy was was so 
completely opposed to this statement that they had to change, and 
they changed their view then and instead of saying it was coming 


then, they said it would come sometime in the future? 


A That is right. 
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Q Now, from the first time that you were in the Socialist 
| 





Workers Party until the time you left the Socialist Workers Party, 
did you know the party to advocate the overthrow of the government 





of the United States by force or violence or unconstitutional 
means? : 

A They never advocated it to my knowledge. 

Q What was their position, as you understand it, with 
respect to the transition period from a capitalist kind of state into 
what they termed a Socialist kind of state? What did they say would 
happen? : 

A They said that with depressions, with continuing wars, it 
would become obvious to the majority of veople, the working people 
and others. : 

Q How would this become obvious? 


A Well, the wars and depressions would make it! clear to the 


people that capitalism couldn't answer its own ills, couldn't solve 





its own problems. The picture was the working people would try one 
solution after another. If the Republicans didn't seem to do it, 
they would move in the political spectrum a little to the left, to 
the Democrats. If the Democrats couldn't do it, they might try the 
Liberals, and so on down the line. But inevitably all of these 


people would not be able to answer any of the real problems of the 


. day, and they would have to eventually come to the Socialist 


Workers Party. | 
Q I don't think you got my question. Let's paint this pic- 
ture hypothetically. The capitalist economy of the United States 


is in a much more severe decline than it was in 1931. There are 


many, many thousands of breadlines throughout the United States. 
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People are starving by the hundreds of thousands; while there is 
plenty of food in California, there are no people who are able to 
get it in New York City. While there is milk in Wisconsin, there 
are babies crying for it in Louisiana. Let us paint that kind of 
an economic picture of the United States right now, for today, right 
this minute. What did the Socialist Workers Party say would happen 
at or about this point? 

A Well, they said that the people would then be disgusted 
with whoever brought them to this condition and would turn to a more 
radical solution. 

What was that solution? 
Socialisn. 
How would they make that turn? 


By voting the Socialists into power. 


By voting the Socialists into power? 

That is right. 

You mean they wouldn't break out rifles, pistols, hand 
grenades and machine guns and shoot the present government and its 
agencies out of existence? 

A No, that definitely wasn't in the picture. 

Q How did they say that violence would occur, if any did 
occur? 

A They did say there was this possibility. That the extreme 
right wing groups, which customarily use violence, like the Ku Klux 
Klan and the fascists, might not accept the will of the majority, 
and they might, arms in hand, try to overthrow a Socialist govern- 
ment if it were elected. This kind of thing was used. Shortly after 


the First World War, there were a couple of Socialists elected to 
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the New York Legislature. Now, the reasoning went that those two 
members were as nothing, represented no serious threat. But if 
actually a Socialist government were voted into power, you might very 
well find the fascist element trying to forcibly — a Socialist 
government. | 

Q And did they say that this might bring about violence? 

A They said this might bring about violence. 

Q Who would initiate the violence, according ae Socialist 
Workers Party? 

A The extrene right wing, the fascists. ! 

Q And would the Socialist Workers Party group as a majority 
resort to the same kind of activity in defense of their nevly gained 
democratic positions? | 


A No. There was a point there. That point was discussed 





quite a bit while I was in the party. If I might, I can tell you a 
particular discussion around which — | 
eee REE KE KF : 

Q I said in defense of their newly gained democratic 
positions with the changed voting at the polls, would they defend 
against violence by force of arms? ! 

A Well, they would defend their positions just as the present 
government would if a revolutionary group took over. ! 

Q All right. In other words, Mr. Goldman, I am: not trying to 
lead you down the garden path, I just want specific answers to my 
questions. As I understand your testimony, you said it was your 
understanding that the Socialist Workers Party advocated and pre- 
dicted that eventually in times of severe economic distress the 


majority of the people of the United States would democratically, 
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through the election process, elect into office a Socialist form of 
government? 

A Yes. 

Q That this would be accomplished without violence of any 
kind? 

A Yes. 

Q That thereafter not only was it possible, but that it might 
in fact be probable, that a small minority opposed to the duly elected 
majority would, by force of arms and violence, attempt to unseat the 
newly elected and appointed authority of a Socialist government, and 
that as a result of this attempt by a reactionary minority to unseat 
the lawful majority, there would be a defense against such action, as 
a result of which there would be armed conflict and possibly more 
violence, is that correct? 

A Yes, that is correct. 

Q Is this what the Socialist Workers Party thought would occur 
in the transition from a capitalist economy into a Socialist economy? 

A That is right. 

q Is this what they believed would occur in terms of capital- 
ist economic distress? 


A Yes. 


Q **%e% Did the Socialist Workers Party ever advocate or 


predict that it would be necessary, in order for a Socialist govern- 
ment to be established in the United States, that Socialists and 
those who believed in the aims of a Socialist Workers Party, would 
have to accomplish that purpose by means of violence, force, or un- 
constitutional methods? 


A No. They were explicitly against that point of view. 
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Q As a matter of fact, was it not this point of view which 
they tried to explain to the jury during the trial of the 28 Minneap- 
olis defendants in the case of the United States against Dunne? 

A That is right. , 


Q Did you ever hear of a man by the name of Munis? 


A Yes. | 
Q Who was he? | 
A He was one of the leaders of the Spanish Socialist movement 


who fled from Spain when Franco took power. ! 

Q Did he ever criticize the theory and the approach of the 
Socialist Workers Party in connection with their explanation of how 
Socialism would eventually be achieved in the United States of 
America? : 

A | Yes. The point of view you described, which ‘was in the 

testimony at the Minneapolis trial, was circulated very widely. As 

a matter of fact, the trial testimony was put in the form of popular -- 
eee ER OR 3 

(Q Now, did Mr. Munis criticize this concept as expressed by 
the members of the Socialist Workers Party and the leadership of the 
Socialist Workers Party in regard to how Socialism would be 
achieved in the United States? 

Yes, he criticized it severely. 

In this particular book that you hold in your “hand? 

Yeso 

And in response to that criticism, did the leadership of 
the Socialist Workers Party reaffirm its advocacy that Socialism 
would be achieved in the United States through peaceful means, through 
the ballot, and not through force and violence? 





A Yes, as I recall. 
ee REE KE 
MR. SHAPIRO: I would like the record to note that during 
the time the witness was answering the specific question that was put 
to him, he was holding in his hands Exhibit No. 2. 
By Mr. Shapiro: 

Q You say you left the Socialist Workers Party in approxi- 
mately 1949? | | 

A ‘That is right. 

Q Now, to your knowledge, has the Socialist Workers Party 
since changed its point of view from advocating a democratic transi- 
tion from capitalism to Socialism to a violent transition from capital- 
ism to Socialism? | 

A Not to my knowledge. 

Q Nevertheless, the leadership of the Socialist Workers Party 


always talked about revolution, did they not? 
A That is right. 
Q What did you understand that the leadership of the Socialist 


Workers Party meant by the term "revolution"? 
A They meant a qualitative change in the economic system of 
the country from capitalism to Socialism. 
Q They described themselves as revolutionaries, did they not? 
A That is right. | 
Q Would you give us in terms of their understanding and use of 
the word “revolution,” some other examples of the sense in which that 
term is used in common speech, in ordinary understanding among indi- 
viduals who were not members or believers in Socialism or Marxism? 
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Well, these were analogies that we used to use often. 
for example, made a revolution in physics where -- 


All right. That is one example. Give me another. 





Darwin made a revolution in biology. ! 
The atomic bomb is a revolution in science, is it not? 


Yes. 


Or the harnessing of atomic energy, the splitting of the 


Yes. Or the Industrial Revolution, as it is rather common- 


You mean the coming of the machine age in Great Britain? 
Right. | | 
Then, as I understand your testimony, it was in this sense, 
the sense that you have given us examples about, that the leadership 
of the Socialist Workers Party used the term "revolution" and 
described themselves as "revolutionaries"? | 
A Right. | | 
Q * * * * Would you describe in as much detail’ as possible 
your recent contact with agents of the Federal Bureau of Investiga- 
tion? | 
A Yes. A few months ago an agent of the FBI phoned me and 
asked me if I would mind his coming over to my house, or my visit- 
ing his office on a matter which he said over the phone was confi- 
dential. He made it clear there was no obligation for me to do so. 
And I agreed. We made an appointment. And then he asked me a 
number of questions about my membership in the Socialist Workers 
Party. He was particularly interested in the chronology of my 
activities there. He wanted to know why I had dropped out, and I 
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answered at some length. This was a very long interview. And then 
he asked me if I would care to give him a list of all the members I 
knew in the Socialist Workers Party. When he saw I was reluctant 





to, he delayed that for a little while until the end of the questions, 
and then he came back to it, after we had covered some other ground, 
and I had thought about it meanwhile, and I told him I was very 
reluctant to give him such a list, aside from the members of the 


national leadership. 





Q Why were you so reluctant? 





A Well, there was something that was very fresh in my mind. 
I had had a bit of a problem with work. I had been working at the 
Republic Aircraft, and one day, about a minute before the whistle 


blew, the foreman came over and told me I was dismissed, and he 


wasn't authorized to give me a reason, and, you know, he was very 


embarrassed about the whole thing. No one would give me a reason. 
And it came at a very hard spot financially for me. As a result, I 
was out of work for quite some time. Well, I told the agent, the FBI 
agent I didn't at all want to be in a position of putting somebody 
else in the same spot that I had been put in, because I couldn't 
ascribe any other reason for my dismissal other than my previous 
membership in the SWP. My work was more than satisfactory. I was in 
line for a raise. They needed my skill. And I was dead positive that 


was the reason for my dismissal. 


eee KK KH X 


Q Now, you did not then furnish this agent from Federal 
Bureau of Investigation with the names of other individuals who were 
members to your knowledge of the Socialist Workers Party? 





A No, I didn’t. ! 

Q As a matter of fact, you were requested to submit a state- 
ment as to your membership activities in the Socialist Workers Party, 
as a voluntary statement, to this particular agent of the FBI that 
you spoke to? | 

A Yes. The agent suggested that if I wished I could submit 
such a statement, and he would file that, together with his report. 

I never submitted the statement. | 

Q Subsequent to your interview with this agent from the 
Federal Bureau of Investigation, did you have occasion to discuss with 
Mr. Spector what his attitude was with respect to the agent's request 
that you name the names of those individuals whom you knew to be 
members of the Socialist Workers Party? ! 

A Yes, we did have a discussion about that. | 

Q Will you tell us where the discussion took place, and 
approximately when it took place, and the nature and substance of what 
you said to him and what he said to you? | 

A This was shortly after my interview with the agent, that 
is, approximately three months ago, at one of our homes, and his 
opinion at that time was that he couldn't see any objection to giving 


the names that the FBI required. | 


Q Just a moment. When you say "his," whom are you referring 


to? 
| A Herb. ! 
Q What exactly, if you recall, did he tell you ‘he would do 
if he were requested by the FBI to name the names of individuals 


whom he knew to be members of the Socialist Workers Party? 
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A Well, Herb said he would have no objection at all to giving 


these names. If the FBI required them for their use in the security 
of our defense establishment, they should .be given to them. He 
pointed out that they would request such names in all likelihood only 
where the work involved was sensitive, had security restrictions about 
it, and it was their job to see that those security measures were 
kept with regard to such work. 
MR. SHAPIRO: Your witness. 
CROSS EXAMINATION 
moe KK KK OK 

Q Then is it your testimony that the aims and objectives of 
the Socialist Party and the Socialist Workers Party are substantially 
the same, but that it is the method of accomplishing those aims and 
objectives that are different? 

A Yes, sir, I think that is a fair statement. 

Q You thought the Socialist Workers Party was more dynamic, 
is that what you thought? 

A Yes. 

Q That you could get the results quicker by the way that the 
Socialist Workers Party tried to accomplish them? 

A Right. 

Q The very word of the official organ, "The Militant," 
indicates that, does it not? 

A Yes. | 

Q But no question of force and violence? 

A None at all. | 


KKK KKK KK 


Q And I get ‘it from your testimony that the main reason for 
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his coming to that conclusion was the fact that the prognostication of 
of the leaders of the party as to the economic situation of the 
country had not been true, had not happened, is that right? 

A That is not the main reason, sir. The main reason was that 
they were wrong, but they were too dogmatic to change their prognosti- 
cation, and that we had no way of getting our ideas which differed 
with that of the leadership across effectively. : 

Q It took you nine years to find that out, did it? 

A We didn't disagree with the analysis, the official analysis 
of the party for the period we were in. When we joined the party, at 
least when I did, I can safely say the party had predicted that 
contrary to Roosevelt expectations, this country would be in a war, 
and a month or two after I was in the party, this country was in the 
war. And we had no occasion to clash with the leadership or with 
their analysis until, I suppose, the Marshall Plan and all of the 
collateral events around it became known. | 

Q If this country had not gotten into the war, then quite 
likely your position would have been different? | 

A I wouldn't say what my position would be if the country 





hadn't gotten into a war. ! 
Q Well, in any event, Mr. Spector ultimately came to the deci- 
Sion to sever his connection with the party? | 


A Yes, sir. 





Q And you did not come to a similar decision at the same time? 
A No, I didn't. ! | 
Q Did you disagree with his decision at that time? 

A No. I know I certainly didn't press him to stay. It was 


just a matter of -- I think it is a personal difference. Most of my 
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friends were in the Socialist Workers Party, and I was just very re- 
luctant to drop away. 
And you stayed in the party? 
I stayed in a while longer. 
Do you remember the month in 1949 that you finally left the 
party? 
A No, I don't. I think the reason is this. I never definite- 
ly said -- I never made any definite statement. The way it came 
about was that I began -- I used to be a very active member. and I 
became less and less active, and finally in the occasion of not attend- 
ing regular meetings, and even at that point I would go to an occasion- 
al meeting. And it was a drifting away process. That is why I find 
it really difficult, you know, in giving a definite answer to the 
question. | 
Q Do you remember the last year in which you went to a meeting 


of the SWP? 


A I know I had been under the impression that it was in 1949, 


but I recall when I spoke to the FBI agent that he told me there was 
a record of my having attended a public social gathering of the SWP 
in 1950. But that would have been the latest. 

eR KK KR KK KK 

Q Will you tell us about how long these sessions with Mr. 
Spector about the advisability of his termination of his membership 
in the Socialist Workers Party lasted? 

A Oh, yes. I know we both began having doubts in our minds 
about -- shortly after I came back from the Navy. That was in 1946. 
And at that time we didn't put it on the plane of leaving. There 
was just discussion of what can be done about a condition that we 


both disliked in the party where criticism, while not directly pro- 





- 9] - 


hibited, was made uncomfortable. I know from that date we were in- 
creasingly uncomfortable in the party. : 

Q Between the time of Mr. Spector's resignation! from the 
party and the tapering off of your activities in the party, did you 
continue to be active on about the same basis as you had been prior? 

A No, sir. My activities dropped pretty sharply. 

Q Well, ultimately, Mr. Spector came to the conclusion that 
he was going to formally resign from the party? : 
A Yes. | 
Q And he did so, is that correct? : 
A Yes. ! 

Q And he discussed with you the terminology of his letter of 
resignation? | 

A Well, I know he showed me the letter, and said what did I 
think, and I read it, and I didn't have any additions or any sugges- 
tions. : 


This was prior to his sending the letter? 


Yes. 


I notice the letter is addressed to "Dear Farrell." Who 


That was Farrell Dobbs. ! 
He was the national head of the party, was he not? 
He was one of the heads of the party. ! | 
Q Both Mr. Spector and you were on friendly terms with all 
of the national heads of the party? : 
A Well, we didn't know them. I didn't know them too well, 
and Herb knew a couple more than I did, but I think, aside from 


Murray Weiss, we weren't really too intimate with any of the national 
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leadership. I know particularly after that article we had written. 

Q This letter was reconstructed in December of 1954. Did 
you participate in the reconstruction of the letter? 

A No, sir. 

Q When was the first time you saw this typewritten recon- 
struction? 

A Well, when Mr. Shapiro showed it to me a day or two prior 
to the previous hearing that I participated in. He asked me if in 
my opinion that was an accurate replica of the letter, and I told him 
it contained the essence of it. 

Q You had a pretty good memory of the way that letter was 
worded, did you not? 

A Not its phraseology. I did remember, though, that -- I 
remember it was fairly short and to the point. 


Q You had a better recollection of this letter that was 


written at the end of '48 or '49 than you did of the convention of 


the Socialist Workers Party that you attended in 1950, didn't you? 

A I would say so, yes. | 

Q Do you remember the letter when you first read it contained 
the words, "I still have the utmost respect for you and your comrades, 
and believe that much fine work has been done and will be done by the 
SWP"? Do you remember that wording? 

A No, sir, I don*t remember the wording, but I am quite sure 
that some phrase very close to it in thought was in that letter. 

Q Isn't it a fact, Mr. Goldman, that the only thing you 
remember is that you saw a letter of resignation and that you have 
no recollection at all of the words that were used in that letter? 

A No. Well, for example, for what value it is, Mr. White, 
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this thought I recall passed through my mind. I thought with regard 
to that closing paragraph -- I thought of asking Herb to let that out, 
and I remember this thought -- a man who used to be one of a top 
leadership of the SWP, and who left with an extremely Léng letter of 
resignation, closed with a paragraph very similar to Herb! s paragraph 
-- I disagree but I nonetheless have the utmost regard gna respect. 
Now, this fellow, Burnham, was somebody for whose ideas we had very 
little regard, and I know it crossed my mind while I was reading the 
original letter to tell Herb, "This sounds a little bit too close to 
Burnham in style," and suggest that he leave that our entirely. 

Q Really, it looked like a copy job, is that right? 

A You mean a copy job of Burnham? : | 

Q Yes. | 

A Oh, it was very far removed from that, only in this form of 
regard, the fact that he ended with a polite remark -- that part looked 
Similar to Burnham's. But otherwise it was a great deal different. 


ee KK KK KH | 

Q Now, after the publication of this article, except in 
connection with the publication of the article, had you ever heard him 
called Buddy Lenz? | 

A Well, I would hear the question sometimes, and I was often 
asked the question, "Are you Buddy Lenz, the guy who wrote that 
article?" because that article written in 1943 made a bit of a stir 
when it was written, and the stir lasted, I think, until we were out 
of the party. It was discussed often, and people were interested in 
it, so people would ask, "That fellow Buddy who you were talking to, 
is he the Buddy Lenz that wrote the article?" That question was asked. 


Q Then is it your answer that the only time after the publi- 


cation of this article that you ever heard Mr. Spector referred to 





4 
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as Buddy Lenz was in connection with this article in some way? 
A Yes, sir. 
Q Never on any other occasion? 
A Not to my recollection. 


ee ee KK KK K 


Q Did you ever read any of the notices on the bulletin board 





of the Socialist Workers Party at the clubhouse? 

A Yes, sir. 

Q Did you ever see the name Buddy Lenz on that bulletin board? 

A I don't recall it, sir. | 

Q Did you ever see a notice on the bulletin board that a fenc- 
ing club would be started in your branch of the Socialist Workers 
Party? 

MR. SHAPIRO: Just a moment. Would you mind fixing the date 
of the issuing of the notice, and where, and when? 
MR. WHITE: The question was did you ever. 
CHAIRMAN WALDMAN: Answer the question if you can, please. 

A The meetings that I attended at the time of the discussion 
were in Queens. It was a little room rented once a week, and there 
was no bulletin board there. In the Central Branch, of which the 
Queens Branch was a part, if there was any bulletin board at that 
time, I never had any occasion to visit that branch and I wouldn't 
have seen such a notice. There was no bulletin board in the branch 
that I attended. 

By Mr. White: 
Q Did you ever at any time see a notice at any place with 


respect to a fencing club being established for any club or branch 


of the Socialist Workers Party? 





No, sir. 
Never? 
Never. 
ee KKK KR KK | 
Q Now, you testified, I believe, that you made a speech in 
downtown Manhattan at which about 150 people were present? 
A Yes, sir. | 
Q Did you write that speech out prior to delivering 262 
A No, sir. It was my custom to have notes, and I have these 
notes from which I delivered my speech, but I was the only one who 
ever had those notes. ! 
Q Do you remember the subject of that speech? : 
A Yes, sir. It was whether or not the Socialist Workers 
Party should support Marshal Tito, and whether or not there existed 
125 a workers government in Yugoslavia. i 
Q What was your position with respect to Marshal Tito? 


A My position was that he was a dictator at the head of a 





one-party state, where other parties, working class or not, had no 
political liberty, and that this alone, if necessary, should be 
enough to disqualify him from the support of the Socialists. 

Q Did you state in that speech that you advocated the 
establishment of a revolutionary Marxist Party in Yugoslavia and an 
uprising against Tit9? 


A No sir, I didn't. 


1 
| 


Q That statement would not be inconsistent with your beliefs, 
would it? | 
A It would not have been, and as a matter of fact, I discussed 


that with other people who criticized my speech because they said it 


| 
i 
| 
| 
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was just negative, that it said what I was against, but didn't give 
a program of what to do. 

Q And you didn't say so? 

A No, I didn't, I hadn’t thought it out. One thing I said 
though was that it was a grave mistake for the Socialists to support 
this kind of a government, a one-party dictatorial government. 

Q Even though it was anti-Communist? 

A Even though it was anti-Communist. 

Q And even though the Socialist Workers Party was anti- 
Communist? 

A Right. 

Q So that in respect you deviated from the Socialist Workers 
Party line? 

A Well, the truth is the line had not been officially 
established at that time, but the tendency which won out was the one 
of support to Tito. 

Q And in that speech did you brand American capitalism as the 
leader of world imperialism and the main enemy of the proletariat? 

A No, sir. | 

Q That would not have been inconsistent with your position 


or the position of the Socialist Workers Party, would it? 


A What you have stated, sir, in my opinion, is a slogan, and 


not a position. I wish I could state my position in a few words, 
but I couldn't. That is exactly the thing we were against, and I 
know I would never use terms like that -- this business of attaching 
a label and using all your energies merely to attach a label. I 
think there is a considerable analysis necessary, and I would never 


have summarized my thoughts in that kind of language. 
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You object to the words there? : 
A No, I object to the mode of reasoning, the thought. 
Q Wasn't it the position of the Socialist Workers Party 
127 that American capitalism was the leader of world imperialism? 
Didn't you think that? | 
A I don't want to try your patience, I hope I don't, but we 
-- the whole question of imperialism was one of the things we were 


discussing, and when somebody glibly puts down, "America, the leader 





of world imperialism," it just jars, because obviously, imperialism 
was a different kind of proposition than it was yhen Marx talked 
about imperialism. It was plain that American capitalism didn't have 
to necessarily do the kind of thing that England had done in India, 
which was the thing that Marx had analyzed. So lI know I would auto- 
matically react to that kind of thing you describe there -- "leader 
of world imperialism." I would say the term itself becomes so hack- 
neyed it is meaningless. ! 
Q You quarrel with the words, is that right? | 
CHAIRMAN WALDMAN: Are you objecting, Mr. Shapiro? 
MR. SHAPIRO: I would like him to explain his position, 


as he was just about to do. 


MR. WHITE: May I say I have asked a simple question. 


By Mr. White: | 
Q The question is, did the Socialist Workers Party believe 
that American capitalism was the leader of world imperialism. Now, 


Mr. Goldman, it is easy to answer that question. Either they did 





or they didn't. 


A That question is easy to answer, and the answer is yes. 
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CHAIRMAN WALDMAN: Have you finished your reply to the 

the former question? 
THE WITNESS: The previous one, about what my position was? 
CHAIRMAN WALDMAN: No, Mr. White*s question. 

A (Continuing) They would say that, and I think you will 
find innumerable articles in the papers and magazines which say that. 
By Mr. White: 

You made the speech? 

Yes. 

Was Mr. Spector there when you made the speech? 
I didn't see him there. 

Was he introduced at this meeting? 

No. 


So you don*t know whether he was there or was not there? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


My best recollection is he was not there, but I wouldn't 

to say. . 

2 Was it a speech before your branch of the Socialist Workers 
Party? 

A It was a speech before the entire membership of New York 
City and sympathizers. I believe it was a public speech. 

Q And did you discuss this speech with Mr. Spector prior to 
delivery? 

A I have no recollection of discussing it with him. If I 
did, it was most briefly. 

Ho ek ok 
Q Do you remember in your direct testimony saying that you 


used the name Lenz in some manner in connection with this speech? 
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A Yes, sir. I didn't use either of those names. Those 
names -- the first time I saw those names used in connection with that 
speech was when a bulletin came out giving an extremely garbled ver- 
sion of my speech, signed with two names. But that speech was far 
from being what I actually said, and they had -- I authorized nobody 
to use my name, and certainly not Herb’s. : 

Q Mr. Goldman, as I recollect your testimony, you testified 
that to your knowledge one of the aims of the Socialist Workers 


Party was not to overthrow the government of this country by force 


i 
| 


and violence. 
| 


A Yes, sir. 
Q And that the purpose was to accomplish aims by democratic 
A Yes, sir. ! 
Q That is the same as the Socialist Party, is it not? 
A Yes, sir. : 

Q They both advocate, according to your testimony, the change 
in government by democratic means? | , 

A Yes, Sir. | 

Q But your party, it is my recollection of your testimony, 
did visualize that there perhaps might be violence iu eenneecion with 


; | 
this overturn? : 
A Yes, sir. | 


Q And that violence would be initiated by the small right 
Wing group who would resist this change? | 
A Yes, sir. | 


Q And it was the purpose, was it not, then of your group to 





oppose violence with violence? 
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A The purpose of the group was to defend itself. You have 
to defend yourself against arms, and you have to do it with arms. 

Q Have you made any plans for accumulating arms for that 
purpose? 

A | No. 

Q Of course, you don't know whether any of the officials in 
your party have made such plans, do you? 

A On a strict answer, I have to say I don't know, but I 
would like to say, sir, that I did for a period live with one of the 
people of the National Committee, one of its leading figures that I 
had social connections with, and that I knew some of the leadership, 
not too well, but on a first name basis, and that if any such thought 
were in their minds, it was remarkably well concealed. 

Ke RR RK OK K 

Q Did all of the Socialist Workers Party use pen names when 
they signed articles? 

A Some did and some didn't, sir. I can give examples in both 
directions. It wasn't rigid. 

Q And you are sure that your use of fictitious names was not 
to conceal your identity? 

A No, sir. | 


eK KK RK KK KH 


Q Mr. Goldman, with reference to the use of the two pseudonyms 


in addition to your regular name in the Socialist Workers Party, will 
you tell us whether you were issued a card with reference to your 
membership in the party? 

A I am doing my best to recollect. This I do remember. 


There was some talk about having cards, and I, for the life of me, 
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can't recall whether they ever at any point actually issued such 

cards. My best recollection right now is that they never did. 
eee KR RK EK EK | 

| Q To The Militant and the Fourth International, and how about 

the Socialist Appeal? : 

A That was not a publication of the Socialist Workers Party, 





and I didn’t have a subscription. That Socialist Appeal might have 
been the name of The Militant before I joined. I am not sure. tt 
was before I joined. | : 
Q You may correct me if I am wrong, but the information 
that is available to me at the moment is that the publications of the 
Socialist Workers Party were the Socialist Appeal, The Militant and 
the Fourth International. | 
A That is incorrect. : 
That is incorrect? 
Yes. 
In what way is it incorrect? 
During all the time I was a menber of the Socialist Workers 
Party, I never saw the Socialist Appeal. | 
MR. SHAPIRO: Mr. Waldman, for the Board's edification, I 
understand that the Socialist Appeal was the forerunner of The 
Militant. The Militant took its place. | 


ee KK KK HK KK 





Q Mr. Goldman, I think we have had adequate testimony from 


you to the effect that your party was anti-Communist? 
A Yes, sir. 
Q And it still is anti-Communist? 
A To the best of my knowledge. 








i44 


> 
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Q Do you have any familiarity with the situation that existed 
at Mr. Spector's plant and the factional fight within the UE and IVE? 

A My knowledge is second-hand. I worked at that plant after 
that fight had been finished. But it was discussed an awful lot in 
the shop. 

Q Did you know of your own knowledge that the UE, the former 
union at that plant, was alleged to have been a Communist dominated 
union? 

A Yes, sir. 

Q So therefore, would it have been inconsistent for a person 
working in that plant who was a member of the Socialist Workers 
Party to fight the UE? 

A It would have been consistent with the line of the Party. 
I -- as I recall, the line they had on that question, it was not to 
expel the UE from the CIO, and the fight that existed in the Sperry 
plant from -- as I got it when I was there -- was to dump the UE 
entirely -- get rid of it completely. In other words, the Socialist 
Workers Party was anti-Communist, but their line for the fight that 
was going on in the CIO was not expulsion of the Communist dominated 
unions. 

Q This union fight took place at a time subsequent to your 
resignation from the party, if you remember? 

A I am slow, but I will get it. They were very close. I 


am not sure. 
eK RK KR KK KK 


REDIRECT EXAMINATION 
woe ROR RR KK 


Q Are the end products of the Socialist Party and the 


Socialist Workers Party the same, that is, the establishment of some 





sort of utopian society? 


A Yes, sir. 


Q You say the difference between them is the methodology of 


how that society shall come into being? 
A Yes, sir. | 
Q Did you ever hear of anyone else by the name of Buddy Lenz, 
either with a "s" or a "z", in or out of the Socialist Workers Party? 


A Yes, I did. 





Q Let's take the one with a "z", if there is such an indi- 
vidual. Is there? 
A Yes. | 
When did you first hear of him? | 
While reading some back issues of the Internal Bulletins. 
Of the Socialist Workers Party? | 





Yes. | 
Q Were you ever told at any time that this gentleman gravitated 
from the Socialist Party to the Socialist Workers Party? 
A Yes, I did hear that. : 
Where did you hear it for the first time? ! 
In Detroit. | 
Do you remember who told you? 
No, I don't. | | 
Do you know of anyone else who used the name Buddy Lenz 
besides Mr. Spector who is in the Socialist Workers Party outside of 
this gentleman you mentioned who used the name with an *erZ 
A No, sir. Just a moment. I can’t recall. | 
Q Isn't it a matter of fact, Mr. Goldman, that the person who 


signed his name B. Lenz, or Buddy Lenz, to the speech which appeared 


| 
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in one of the publications of the Socialist Workers Party, which was 
a distorted, purloined and chopped up form, used the name and adopted 
the name B. Lenz or Buddy Lenz for that or perhaps for other purposes? 

A Such a person may, for all I know, have existed only in the 
editor's imagination. I don't know. If anybody else felt close 
enough to my ideas to sign his name to such an article, he never made 
himself known to me. There may have been such a man. 

Q Do you know of your knowledge of Mr. Spector, has he ever 
at any time ever taken any work of yours in writing or otherwise, 
Signed his name to it, and in any way changed it from the original 
form in which it was put in? 

A No, sir, he never has. 


Do you believe he would have ever done so? 


Q 
A I believe it is out of the question. 
Q 


I will withdraw the question and rephrase it. Have you at 
any time in this proceeding felt that you morally, or that a question 
of your conscience was being impinged on in connection with the ques- 
tions put to you either by me or Mr. White or members of the Board, as 
you did have, and as you testified you did have in connection with 
your questioning by the agent of the Federal Bureau of Investigation 
with respect to the same problem, the problem of turning the names 
of individuals that you were asked to furnish and that you have been 
unable to recollect in response to questions that have been asked of 
you? 

A No, I haven't. If I had had any, I would have said so. 
Where I haven't given names in these ppcceedings, like editors, and 


what not, it has been because of honest uncertainty of memory. I 
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>153 told the FBI agent, and my attitude that I have right now is that as 
a far as any of the leadership is concerned, I have no hesitation at 
all in mentioning their names, and I am not protecting any editors. 
I am others, and I want to be as careful as I can. ! 

Q Only answer this question. If I had asked you a question 
in which I asked you the names of individuals whom you did know about, 
and I haven't asked you that question, what would your answer be to 


it? 





A Then I would have told you I would rather not answer that 


eK RE 


| 


question. 


RECROSS EXAMINATION 


eee KR KK EK EK 


i 
1 


Q Whom did you complain to? ! 

A Well, I complained to Nick Bartel, the City Organizer, very 
vehemently, and he being a member of the National Committee, it was 
my understanding that he would bring it up there. | 

Q Did you tell Mr. Spector that someone had stuck his pen 


| 
I 





name at the end of your speech? 
A Yes, I did mention it to him. 


Q What did he say, if anything? 


A He was irritated, but I don't recall exactly -- he was 


irritated. | 
Q Did he read the speech, and if so, did he express either 
agreement or disagreement with it? : 
A Well, I believe he read the speech and dismissed it with 
disgust, didn't discuss it in detail. | 


eR KK RK KKK KH 
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Q Well, hardly. I was wondering whether there were any con- 


Siderations of loyalty perhaps in the sense that by being in another 


party you would be more loyal, or whether there was any slight ques- 
tion of loyalty entering into the Socialist Workers Party, whether 
that came in at all, or whether it was one of these political changes 
anyone might make from one of the two major political parties to the 
other. 

A I don't believe that considerations of loyalty entered, Mr. 
Davis. What can I say? On all the practical questions, such as -- 
well, the Navy, for example, it was taken for granted that I go. When 
a call came, I went, the way most everybody else in the shop I was 
working in at the time did. Well, that is about -- I think that is 
the best I can say, that while I was in the Socialist Workers Party 
I never felt any twinge of working against the best interests of the 
United States. I might well have thought that the present government 
of the United States wasn't serving the best interests in various 
ways, and I might have -- I did feel that there should be a change in 
government. But to the country -- I identified my interestSwith it. 

Q Was it a matter then that you think you could best serve 
the common cause by being in some other party? 

A Well, I thought I could better serve the common cause by 
leaving the Socialist Workers Party. I felt their road was very, 
very fraught with danger. 

i] Did you transfer to some other party definitely? 

A No, sir. Just a few days ago -- I don't know if this is 
relevant -- I did because of a local, particular issue in my 
community, register as a Democrat. But that was just two or three 


days ago, and I did that only because of the local issue. 
kK KKK KK KH K 
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>» 167 RE-REDIRECT EXAMINATION ! 
ia By Mr. Shapiro: ! 
Q Mr. Goldman, what was your record in the United States 
ee” Navy? What campaigns were you in in the South Pacific Theater? 
" A Well, I was First Class Pharmacist's Mate. I was attached 
at various times, most of the times, to the Relief Marine Force, 
2° and I was in at Ewok when they were occupied, the early part of the 
7 invasion. ! 
Q Were you ever hospitalized for any reason? 
a A Oh, I had an acute attack of dengue fever. 3 
‘. Q You weren't in any citations for any reason? 
A The President's Unit Citation. ! 
oi Q At the same time that you were actively serving your 
: country in the Pacific Theater of Operations, in actual combat, Mr. 
| Goldman, wasn't it a fact that the Socialist Workers Party in the 
United States was opposed to going to war with Germany and Japan? 
2 A Yes, sir. | | 
sa eek KR RK KF 
‘178 TESTIMONY OF NOVERA HERBERT SPECTOR 


ee KK KK HK 


CROSS EXAMINATION 


By Mr. White: 
oe 


| Q Mr. Spector, Mr. Shapiro has just asked the Board to read 
‘(179 a book, or a portion of a book written by a man named Lenz, in which 
he evidently disagreed with the result in the trial of the Socialist 
Workers Party in Minneapolis. You are familiar with that book, are 


you, Mr. Spector? 


A: Frankly, no. I just -- I may have seen it before, but I 
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didn't read it. I just saw it this morning. 
ee KKK KK K 
Q How old were you when you joined the Socialist Workers 

Party, about? 

About 20, -- about 20 years old. 

And that was in Queens? 

Yes, sir. 

You were a student in school at that time? 

Yes, I was. 

That was the City College of New York, is that right? 

Yes. 


Was there a branch of the Socialist Workers Party in the 


I don't think so. Not that I knew of, anyway. 


In any event, you didn't join it there? 


That is correct. 
ek ek RK KK KF 
Did you recruit him into the Socialist Workers Party? 
Well, I heard him say yesterday that I did. That is a 
hard question to answer. I probably influenced him, because we 
discussed it many times. 

Q You mean you don't remember whether you did or not? 

A I remember our discussing it, and I remember bringing him 
to meetings. Whether I was responsible for him joining, or recruited 
him, I don't know. 

Q Did you try to recruit him? 

A In a sense, yes, that I tried to persuade him of my own 


_ political convictions. 





195 
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RR KR EE KF ! 

Q Will you tell us the reason why you preferred the 
Socialist Workers Party to the Socialist Party? i 

A Well, I think for some of the reasons that Mr. Goldman 
mentioned yesterday. They seemed to me to be more serious, and 
one of the things that attracted me, I recall, and later on was one 
of the main reasons why I left also, was around this question of 
scientific Socialism. They called themselves secientific Socialists. 
I was all my life interested in science. I took a premedical course 
in college. I intended to go to medical school and do medical 
research work. That is what I orginally plamed to do. And I did 
a great deal of reading of science, and a political party that 
stressed the idea of scientific methods in politics appealed to me, 
and later on -- well, very early in my membership in the party I 
began to doubt that was the case, and eventually when I left the party 
I became convinced at that time, and I am convinced now, that they do 
not follow scientific methods of politics, and Marxian Socialism 
called itself scientific Socialism, and they stressed the idea of 
scientific Socialism, studying the events as they really were, and 
not thinking in terms of utopia, or not thinking in terms of some 
abstract idea, but concretely studying history, falsifying events like 
for example, the Communist Party was well known for their twisting 
and distorting of historical events to serve their own purposes. 
The professed program of the Socialist Workers Party was always to 
tell the truth, not distort history, and to learn from history. 


Q You say, Mr. Spector, that one of the reasons for your 





leaving the Socialist Workers was because of its policy of advocat- 


ing science following the Socialist line, or the Socialist Workers 


| 
| 








Party line? 






A No. I say my reason for leaving was when I became convinced 


that although they advocated, they didn't actually do that, that 






ba their methods were not scientific, and their politics were based I 






= think on -- I now think more or less emotional convictions that had 







no real foundation in fact, that they were based on certain condi- 


tions which I think are outmoded and disproven, certain premises 






‘i which are disproven. I think that they don't change in accordance 






with the times. I think -- I think their program is sterile. It has 





a no future in it, and they are not scientific, they are not what they 


claim to be. 






we KK KK KK 





*139 Q At any time during the time of your membership in the 



















Socialist Workers Party, did you have the slightest suspicion that 
4 the policy of your party advocated the use of unconstitutional means 


to oppose the government of this country? 





A No, sir, I did not. 

Q You never even suspected it? 

A Well, you say suspected. t know they were accused of it. 
I am certainly aware of that. But I certainly never believed it my- 
self, and when I read the evidence in the trial, I was even more 
convinced that nobody in the Socialist Workers Party advocated that, 
and everything I read -- nothing that I read would lead me to believe 
that with the possible exception of that article by that fellow Munis 
that was brought in yesterday, and he was not a member of the 
Socialist Workers Party anyway. 


ee KK KK KK 


201 Q They didn't even make you suspect that there might be some 


202 
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truth in the allegation that the party advocated unconstitutional 
means? : 
A Well, I will tell you frankly, the feeling I had at the 
time when the Attorney General's list was put out was that I thought 
I knew a lot more about the Socialist Workers Party than the 
Attorney General did, and I was thoroughly convinced , and incident- 
ally since then I haven't found anything to change my opinion, that 


they did not advocate force and violence. And even more than that, 





I remember that such people were denounced in the Socialist Workers 
Party, and they had a name for people that attempted to take over by 
a coup dtetat, or take over a bloc, and I think it was called 


"blocism™ after the French -- after the word "bloc™ -- or "Blochyism." 





Q That which Louis Bloch advocated? | 

A I think either Bloch, or Blochy. But I remember that idea 
was very often spoken against -- that you could gin | the road to 
Socialism or make reforms of any type by conquering a government when 
you were in the minority, or when you didn't have the support of the 
majority of the people. | 

Q Were those groups you were referring to within the 
Socialist Workers Party groups, or were they outside the group? 

A The group referred to where the name was derived from, it 
is my understanding that that existed in France in the middle of the 
last century, where they got this name from. I remember they 
opposed the methods of -- there were some anarchist groups, I dontt 
recall the names, but I remember one of the differences with the 
anarchists was that some of the anarchists thought that they could 
win their point by actions of the minority, that they believed in 


organizing groups with military means, rather than educational means. 
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Q Were there groups within the Socialist Workers Party that 
advocated force and violence? 

A If there were, I never met them, or never read anything 
about them. 

Q At any time when you were a member of the Socialist Workers 
Party, in the meetings, or in the internal affairs of your particular 


group of the party, did you ever hear the words "force and violence" 


mentioned in connection with the overthrow of this government? 


A Well, the denial that they advocated such things I remember 
was discussed very often in comnection with the trial in Minneapolis. 
I never heard anybody advocate it. 

Q They just discussed among themselves denial of it? 

A That is correct, yes, sir. | 

Q At the time of the trial you were convinced, were you not, 
that the result was unfair? 

A Well, frankly, I still don’t understand the distinction. 

I am sorry, but this business between advocating force and violence, 
or conspiring to advocate force and violence may be a legal distinc- 
tion, but I still don’t understand it. I can't see what the differ- 


ence is. 
KKK KK KK 


A Well, there were many, many things. I always thought when 
I was a member of the party I had minor differences with the 
official party position, which was tolerated, and there were other 
people that didn’t agree with everything the party said, which were 
also member differences that I had, but as time went on, I found my 
differences were more and more, until it reached the point that I 


felt there were very few things that I agreed with them on. For one 
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thing, I became convinced -- you see, when Irving Goldman and myself 


wrote this article, we thought we were dealing only with Russian 


methodology as regards science. We criticized some of the party 


leaders' statements that they had made about biology and physics, 





and so on, in which they were completely wrong and ill informed, and 
didn't bother to collect their facts. But later on I became convinced 
this was true not only in those fields, but also in the field of 
politics. I found they were consistently wrong in their predictions 
-- sometimes they were right, but often they were wrong, and made no 
attempt to correct their errors. There was no scientific procedure 
at all. Some of their most important positions on which the whole 
idea was based were all wet. It wasn't only the idea that they pre- 
dicted a big depression that didn't happen, but I think now that 
their method of arriving at such a prediction was basically Wrong - 

I mean, if there was a depression tomorrow, they would say, "We were 
right." I would say they were wrong, because a guess just happened 
to come true at a particular time. But I would say their method of 
arriving at the guess was wrong. They were all emotional, and all 
designed to carry out a rigid program that was laid down from 50 
years before, and they didn't realize, I think, some very big differ- 


ences in reality, especially in the United States, from the picture 





that they had. The classical picture of the old Marxist idea was 
that the working class was supposed to become more and more oppressed, 
that they were supposed to become more and more impoverished, which 
obviously wasn't the case in the United States, but nobody in the 
Socialist Workers Party seemed to recognize that. They seem to be 
removed from what was really happening. Their idea was that a trade 


i 
' 





aos oa 


union was a stopgap, that trade unions can't really alter working 
people*s standards of living. 

Now, I was active in trade unions, and the more I saw of 
trade unions, the more I became convinced they can alter working 
people's standard of living. Not only trade unions, but the so- 
called class government, which is supposed to be a capitalist 
government opposed to the working class, actually instituted many 
laws which were in line with the demands made in Karl Marx’ old 
Communist Manifesto. I remember reading it over again at a later 
date in my party membership and being amazed when I really read it 
carefully to find that many of the demands that he said only came 
about through the Socialist state and the classless state, like the 
graduated income tax, for example. Well, we had that in the United 
States. The abolition of child labor. We had that in the United 
States. And many other things of that type. And yet they were 
still basing themselves on the Communist Manifesto doctrines that 
were to my mind completely outmoded. The reality was different from 


the picture they painted, and it wasn't just a question that they . 


made a wrong guess, but to my way of thinking, and I think to Irv's 


way of thinking, for we discussed it many times -- as far as my 
thinking was concerned, aside from my emotions, I think the decisive 
point, my turning point was when I decided that they weren't just 
wrong in predictions, but they were wrong in their whole approach 
in arriving at predictions, that it was based on something that was 
not realistic, and this intensified class struggle -- I couldn't 

see the impoverishment of the working people, I couldn't see the 
elimination of the middle class, which was supposed to go on all 
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this time. I live in Long Island. I have lived there five years or 
so. -- about four or five years, and I can see all around me -- I 
probably am a member of the middle class myself -- that the middle 
class is growing, not only growing, but their income is getting 
larger, that buying power is getting larger, and this is all contrary 
to the picture painted by Marx. 

Q How did that situation change? 

A Well, my conviction is that -- I think I tried to indicate 


that before. It is not a question of their making a prediction, for 





example. If we had a depression tomorrow, I still wouldn't think 
they were right because they predicted a depression. Many other 
people predicted a depression and it turned out wrong, and I think 
they were mostly lucky guesses. But I think their whole approach 

is wrong. I think their method is wrong. They are not scientific 
Socialists. I think they are a small group who discuss among them- 
selves and are more or less divorced from reality around them. I thi 


that many of the aims which I thought were laudable in the Socialist 


Workers Party are being accomplished better by the trade unions in 


this country. 
Q Was this a sudden conclusion on your part, or did it take 
a long time? Was there anything in particular that happened in 1949 





that made you come to this conclusion? : 
A No, I don't remember any particular event. I think it was 

a culmination of many things. I don't know what precipitated its 

I would say around that time I became thoroughly convinced that I 

Gidn*t want to be a member of the party. : 


wee Re KK KK KR K 
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Q What was the humanitarian work that had been done and you 
thought would be done in the future by the Socialist Workers Party? 

A Well, for example, one of the things that attracted me was 
discrimination -- they always fought against it, and I knew of 


specific cases where they helped to overcome discrimination. I 

knew of cases where they had helped unions to develop, and I thought 
that was a good thing. And I felt that their aims were very laudable, 
that they wanted to do the right thing, that emotionally they wanted 


to do the right thing, that they wanted to do good, if you want to 
put it that way, but I felt that they didn't have the right methods 
or the piphe approach to do it. 

ee KKK RK K 

Q Do you still consider the members of the party who were 
friends of yours at the time you were in the party to be friends of 
yours? 

A No, I don't have any friends there, as far as I know, in 
the Socialist Workers Party. 

Q During the nine years you were a member, you became very 
friendly, did you not, with numerous members of the party? 

A Not numerous members. I probably met numerous members of the 
party at meetings. I think the only one I ever became very friendly 
with, aside from Mr. Goldman and my wife, was Murray Weiss, in 
California. 

Q Do you ever see -- 

A Oh, in California also there was a fellow Al Lynn I was 
pretty friendly with. 

Q Do you ever see him? 


A No. 
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Q Do you ever hear from him? ! 
A No. I did correspond when I came back from California 
with Murray Weiss for a while. 


ee KK KK KK 


| 
i 
1 
| 
\ 
| 


Q Do you ever see any members of the party that were members 
at the time you were? | 
A Not today. i 
Q Do you ever hear from any of them? : 
A No, aside from Irv and my wife. : 

Q Would you hesitate to associate with a member of the party 
at the present time. i 

A I probably would, because I don't think we ‘have much in 
common. I don't think -- I don't think I could be friends with some- 
body that was a member of the Socialist Workers Party. 

eR KK KE : 

Q Was your use of the name Buddy Lenz in this article the 
first time you identified yourself in that manner? ! 

A Mr. Shapiro was asking me again to try to recollect, try to 
remember if it ever had been used before. Now, I remember using it 
in connection with the article, and I remember when we first started 
writing the article I had that name in mind. It is possible, al- 
though I don't think it too likely, that I might have been listed 
somewhere. This is what I remember specifically. Ti xemmeiber when 
I came into the Queens Branch, I was asked what name I wanted to 


be known as, if I wanted to be known as Herb Spector, or Buddy 





Spector, and they said a lot of people have party names , and I 
remember we had a discussion in the branch meeting where I objected 


to the whole idea of using different names, and so forth, and the 
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argument was raised that it was traditional, and I remember raising 
the point, how can we be expected to bring our friends, and to bring 
people to meetings, if we are using different names. The whole thing 
sounded silly to me. And I don't know at that time whether I 
actually joined the party, or whether I started paying dues right 
then, I know I considered myself a member of the party. Now, it may 
be they asked me sometime for a name. I know that later on, as far 
as membership, most of the people called me Buddy. A lot of my 
friends called me Buddy, and different people in school -- the 
people in school called me Buddy or Herb, everybody in the family 
called me Buddy. It may be that sometime before this article they had 
listed me as Buddy Lenz. I don't recall it. I can't place any 
specific instance where that name would have been used by me or for 
me. But that is the only possibility I could think of when I was 
talking it over with Mr. Shapiro. 

Did you have a membership card? 

I don't think I ever received a membership card. 

Don't you know, Mr. Spector? 

To the best of my recollection, I should say there was 
never a membership card. 

Q Not during the entire time you were a member? 

A No. I remember it was discussed, the possibility of having 
cards, because I remember that at internal meetings they used to say 
anybody can walk in, maybe we should restrict it more carefully to 
party members, and somebody else said we all know who the party 
members are, and then there was somebody that thought it would be a 


good idea to have cards. I remember it was discussed. I don't think 


they ever issued party cards. Not while I was in the party. 





> oe 


eek RRR KKK F 
TESTIMONY OF ADELE SPECTOR 
KR RK KE HK K 
CROSS EXAMINATION 
ee RK KR HK KK 
Did you read the party literature? — 
Not to any great extent. 
But you did receive it, did you? 
Yes. 
And that included The Militant? 
Yes. . 
And the Fourth International? 
Yes. 


And there was another publication. Do you remember the 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


of the other publication? 
A There was no other publication that I remember. 
Just those two? i 
Yes | 
| eR KKK RK KH 
Did you disagree with the conviction? 
Oh, yes. 
Why? : | 
A To ne the Socialist Workers Party was a group that wanted 
to change the system of government in this counter: ‘They wanted to 
have what we called a classless society, and it was alvays under- 
stood that the’ way to do it was to go out and beat your brains out 
at election time, and convince people to elect members of the 


Socialist Workers Party. I never at any time heard anyone inspiring 
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anyone to do anything illegal in the armed forces or outside the 
armed forces. People were going into the army, and they would get 
farewell parties, and all, but nobody -- much as I disagree with 
them today, nobody ever said anything like that. 

Q You are aware of the fact that they were convicted? 

A Yes, sir. 

Q Didn't that shake your faith a little in that feeling that 
you had? | 

A | No. 

Q And when that conviction was affirmed, did you still con- 
tinue to disagree? 

A Yes. 

Q And you are aware of the fact, are you si6%, that the 
Socialist Workers Party has been cited by the Attorney General of 
the United States as Communist and subversive? 

A Yes. | 

Do you agree with that? 

No. 

Did that have anything to do with your leaving the party? 
No. | 
You left the party for another reason? 

Yes. | 


What was your reason for leaving the party? 


It wasn't a reason that came one, two, three. It was about 


the time I was made organizer of the Bronx Branch. For the first 
time I started doing some reading, reading party material, because, 
while the job of organizer was mainly organizational, getting people 
to meetings, and so on, I always considered myself a good party 
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& member, and I had a good responsible job, and I felt I should start 
reading. I had a daughter two and a half or three years old at the 
time, and as a combination of those things, I realized -- I started 
reading the daily paper, because in branch discussions we have 

230 discussions on current events, and for the first time in many years 
: I felt I had to know what was going on. Knowing what was going on, 
re I found that I was slowly -- I can't say I made a big decision on 


it, it was a slow awakening of thought. I didn*t know the Socialist 











Workers Party was advocating the type of government do I saw what 

» was happening in Russia, and I felt eventually if they ever could 
: achieve anything like that, it would be 1iké Russia, it would be 

4 where personal initiative meant nothing. I didn't vant my daughter 
* to grow up in a country like chat, and the other children I might 
tk have, and slowly -- it is a hard thing to do -- I just slowly drop- 
| ped off. | 
| eR ERR HK EK SE | 
\. Q When you were a member of the purer, did you have creden- 
i? tials of any kind? ! | 
| 231 A Only when we went out to collect funds. For example, for 
¥ the Civil Rights Defense Committee, you get credentials. 
: * Q You did have a membership card? | 


A I don't think so. It was spoke of many times. I dontt 
think I had a membership card. | 
Do you know if your husband had a membership card? 

Not as far as I know. | | 


At any rate, he never showed you a membership card? 


> Oo PP oO 


No. But we were members. | 


eK RK KK KK K 
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Q Did you ever hear your husband called Buddy Lenz? 
A No. Buddy. 
Q Do you know whether or not your husband was known in the 


party as Buddy Lenz? 





A I know he was not known as Buddy Lenz. 
Kok Re Re eK F 

Q The headquarters of the Socialist Workers Party was at 
116 University Place? 

A Yes. 

Q Did they have a bulletin board there? 

A I am sure they did. | 

Q Your husband is interested in fencing, is he not? 

A Yes, he is. | 

Q Do you know whether he ever conducted a fencing school or 
class for members of the Socialist Workers Party? 

A That I am sure he did not do. 

Q You never saw any notice that your husband under the name 
of Buddy Lenz would be instructor of such a class? 

A I am sure I never saw it, and it is inconceivable to me. 
He takes his fencing very seriously, and wouldn't want to fool 
around with amateur teaching. He teaches children, he teaches my 
daughter. That I am sure of. If there was such a thing, I can't 
imagine. : 

Q Well, In any other connection, have you ever heard your 
husband called Buddy Lenz, or do you know that he was so called? 

A No. 


ewe wR KK KK 


Q Did you ever distribute copies of the Militant at the 





Sperry Gyroscope Company? 
A No. ! 
Q On how many occasions would you say, about, that you have 


distributed copies of The Militant? 





A In the time I was a member that was a routine job. 
Q In which your husband also participated? 
A Yes, when he could. Not as often as I. 


ee RK KK KE 


(By Chairman Waldman:) ! 
Q What is your feeling about the Socialist Workers Party 


at the present time? | 

A I have an unfounded antagonism toward them. They never 
recruited me, they never said I had to join. I joined of my own 
free will. I stayed in as long as I did of my own free will. But 
the fact that I wasted that many years of my life, hours of activity 
where I could have been building something that I found sut is a lot 
more important to me -- it reacted antagonistically. 

Q Well, is it because you are antagonistic to their prin- 
ciples today, Mrs. Spector, or because it got you no place but the 
trouble of this hearing that made you feel this way about the 
party? : 
A No, I am not enjoying it. I almost welconeil it when this 
whole thing happened, because I am hoping it will give us a chance 
to clear our name and to continue building a life I aim anxious to 
build. No, I am opposed to their principles. I like what I see 
right here, and I think I see a lot of things -- I think you could 
pick people out of the shop who might be a lot more dangerous as far 
as security risk than either Herbert or I, because I think I see 
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things that other people don’t see. Talking about our local 
community of Merrick -- I don't know how much you want me to go 
ahead and talk. 

MR. SHAPIRO: Go right ahead. I want you to talk. 

THE WITNESS: We had a problem about garbage collection. 
I called up the local Councilman, and he took care of it that very 
day. Some of the neighbors said, "Oh, he just wanted to get re- 
elected.” I didntt say anything. Of course he wants to be re- 
elected, but that is the way that people in this country do get 
reelected. That is the way you build the government, by people 
being elected. They do service, whether on a local level or a higher 
level. They do service to be reelected. It is proper. Why shouldn't 
they be reelected? I don't want to be Pollyannish. You are going 
to get bad apples, but I think I am a lot more tolerant of those bad 
apples. I think I appreciate what we have here a lot more than 
other people I know. I know about the 60 family rule, the only ones 
who live well, and so on, but you ride along the parkways, and there 
aren't any 60 families after all. We have a lovely home. We are 
not 60 families. All the ones around us have lovely homes. And I 
think we appreciate it a lot more than most people I know. 

KK RK KK KK KK 
CROSS EXAMINATION 
By Mr. White: 
ee KKK HE KK 
Q Our information is that at a meeting of the local SWP held 

in upper Manhattan on February 5, 1942, notice was given that a 
class of fencing would start the following week at 116 University 
Place, and that the instructor would be Buddy Lenz, organizer of 
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the Queens Branch. Now, on February 5, 1942, or shortly prior there- 
to, were you and your husband members of the Upper Manhattan SWP? 
A I don't know, but I would say offhand no, because we lived 


1 
I 
| 
\ 


downtown at that time. 


Q Well, at that time do you remember whether your husband was 
the organizer of the Queens Branch? : 

A I don't know, but I doubt it, because we didn't live in 
Queens. We moved out to Queens in August or September of 1943. 

Q In any event, you have no recollection of wove husband 
ever having conducted a fencing class for the SWP? : 
A No, sir. ! 

Q We have further information that on December 30, 1942, 
a meeting of the Harlem Branch was held at the home of Buddy Lenz, 
10 Gay Street, Apartment 3-D, New York City. At this meeting Lenz 
suggested that a survey be made of the known factories located in 
Harlem to distribute The Militant to employees. Did you live at 10 
Gay Street, Apartment 3-D, on December 30, 1942? ! 

A I lived on Gay Street. I don’t know the exact number or 
the apartment. | 

Q Was such a meeting held in your home? | 

A I would say no. We were in the Harlem Branch at that time, 
and practically all the meetings were at the Harlem Headquarters. 

Q Were any meetings of the SWP held at your home? 

A On Gay Street? | | 

Q On Gay Street or any other place else. 

A I can't remember any meetings of the Socialist Workers 
Party of any branch being held at our home. | 

Q Do you ever remember your husband suggesting a survey be 
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made of the known factories located in Harlem to distribute The 
Militant to the employees? 

A I don't remember any such. 

Q Did he distribute The Militant? 

A We did, both of us. 

Q And on occasions did your husband distribute The Militant 
with your sister, Janice, if you know? 

A I would say no to that. It doesn't jibe with a lot of 
dates. I would say no. 

Q Well, wasn't your sister Janice a member of the SWP at the 
Same time your husband was? 

A You are speaking of Harlem? 

Q No. 

A Well, then, that is possible. I don*t know. 

Q The question is do you know if your husband and sister to- 
gether ever distributed copies of The Militant? 

A I don't know. 

Q So you don't know whether they distributed copies of The 
Militant at the Sperry Gyroscope Company? 

A No. 

Q Our information is that late in January or February 1943 
your husband and one Janice, sister of Rebecca Lenz, of the Harlem 
Branch, distributed 500 copies of The Militant to workers of the 
Sperry Gyroscope Company. Were you ever known by the name of 
Rebecca Lenz? 


A No, sir. And there is something else in there that is not 
right. I don't think Janice had any interest at all in the party 
until she came out to California, and that was in 1945. 
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Q Do you know whether she did or not? 





A I would say now. I don*t want to -- let me say to the 
very, very best of my knowledge, to 99.9, that she was not even 
interested. | 

Q Was the name Rebecca Lenz ever assigned to you as a party 
name? | | 
| No, sir. : 

Q Was any name ever assigned to you as a party name? 


No. 


eee RK K : 
REDIRECT EXAMINATION : 
ok RR oe RF | 

Q Will you tell the Board, please, what this business about 
local government in your own community means to you, as a new concept, 
as opposed to some of the ideas you used to think and feel about back 
when you were a member of the Socialist Workers Party. Contrast the 
two, the two attitudes that you had, the one you have got now, and 
the one that you had then in connection with this business about local 


government. Try as best you can. 





A It is very hard for me. I mean, that was — one instance. 
There are cases where people needed a one-way street for their 
children's safety. We need a traffic light now a few blocks from 
use We get all those things, and we get them how? We get them be- 
cause we elected Case for the Town Board. He wants to remain Council- 
mane He deserves to. To me it is a new concept of how politics 


works. I mean, I could just see, if the Socialist Workers Party had 


hold of situations like that, they would be told there was no way of 
moving this man, he is a member of the Republican Party and they are 
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going to control this area, and so on, and they would put out peti- 
tions and march up and down. I am not exaggerating. I truly am not. 
They would just put out bulletins -- elect a Socialist Workers Party 
candidate because this Councilman did not get a one-way street for 
the safety of their children, and so forth. And it is not the 
proper way to work. I can't make speeches very easily, but things 
just don't work that way. And I have been watching -- I am not a 
great student or anything, but I have been watching the mistakes in 
this government, and there are plenty of them, but by and large they 
are corrected, and corrected by the voters at the next election, and 
the people who are in, they want to stay in, and if they are doing a 
good job, they deserve to stay in. And that is the concept of 
government I have today that I didn’t have before. 

Q Mrs. Spector, do you or your husband associate with any 
individuals whom you know today to be members of the Socialist Workers 
Party? 

A No, sir. One of the reasons we moved out of New York is 
so we wouldn't meet them inadvertently. 


Q Do you feel that there is any possibility for yourself or 


for your husband that at any time in the future, by reason of any 


economic or other kind of change in this country, that your husband 


might renew, or you might renew your association or membership in 
the Socialist Workers Party? 

A It is inconceivable. 

Q At any time that you were a member of the Socialist Workers 
Party, did you or your husband ever feel that your membership in 
that organization was in any way an act of membership which would 
indicate that either one of you might in some way be disloyal to 





> 


#254 this country? | 
A No. I am running down my years with the Socialist Workers 
Party, but I at all times considered myself a loyal citizen. 

Q You consider yourself a loyal citizen? ! 
| 


I most certainly do. 


Do you consider your husband a loyal citizen? 

I certainly do. | 

How about when he was a member of the Socialist Workers 
Party? | 

A He was a loyal citizen at that time. We never considered 
ourselves disloyal. We never -- that is one reason we never bothered 
to hide our identity. We were very proud of being members of the 
Socialist Workers Party while we were members and considered ourselves 
loyal citizens of this country. : 

Q I have one more question. As I understand your testimony, 
you say that at the time you and your husband were members of the 
SWP, you were proud of that membership, and you wouldn't hide it 
under the circumstances? 

A No, sir. 

koe KKK KH KK 
RECROSS EXAMINATION 


By Mr. White: 


Q Mrs. Spector, do you still have respect for the leaders 


of the Socialist Workers Party? | 

A To me it is an emotional problem. I don't like to think 
about them. I suppose there are some good people there who believe 
in what they are doing. I don't want to think about them. I don't 
want to see them. I don't want to have anything to do with them. 
I don't think very calmly on the subject of the people there. It 
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is a very hard thing for me today if I even see one of them on the 
street and say hello, or something. I don't like it. 
xe RR K HE KK 

Q Did you tell him in substance what you are telling the 
Board today, what your present feeling is about the Socialist 
Workers Party? 

A No. It was finished, and it was not a part of what we 
were doing or anything. There is no point in talking like that to 
anyone who is still in the party. I mean, you can say it if you are 
going to be leaving them right away, but if they are there, you 
can't pick them up and throw them out. All it means is hours of 
argument. I siais) we told him very roughly, but we made it clear 
we weren't going to go into a long discussion. They can sit up all 
night. 

Q What did you tell him was your attitude? 

A I didn't believe they were right. I didn*t go into detail. 
I felt that the two party system in this country and the economic 
system I believe in, that I had no intention of changing it in any 
waye I liked it this way. I now had two children. I had doubled 
the reason, if you want to put it that way, from the first time. 

Q Did Mr. Spector tell him substantially the same thing? 


A I suppose substantially, probably a little more in detail. 
He doesn't talk the way I do. He will say more than that it is just 
this system that he wants, you know -- he can give more of the text 


of what we want than I can. 
Q Did you tell Mr. Weiss that one of the reasons you 
didn't want to belong to the party in the future and didn't want 
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to have your children tied up with such a membership was that the 
party appeared to be a subversive organization? | 

A No. 

Q Was that discussed at all? : 

A I don*t recall that being discussed. It may have been. 
He was there probably an hour or two. : 

Q And after Mr. Weiss left -- that was about when, 1953? 

A I would say very late in 1952 or very early in *53. 

Q Did you ever hear from him again? | 

A No. ! 

Q Did you ever hear from any other official of the Socialist 
Workers Party since the last visit to you of Mr. Weiss? 

A I never heard from any official or any member. 

ee KK HE KS | 

Q Do you feel that the visit of Mr. Weiss to your home in 
1953 was a social call, or do you feel that he came there to re- 
awaken your interest and your husband's interest in the Socialist 
Workers Party as deflected members? ! 

A He said -- I think he said it was a social call. 

Q But you are a better judge of what it was. What is your 
opinion? | 

A My opinion is the latter. | 

Q That he came there to reawaken your interest in the party 


and your husband's interest? 


A Yes, for the very least -- if not to get us back all the 


way, to at least get some interest back. 


Q He never in the course of the conversation asked you cate- 





gorically whether you or your husband would reenter the party, and 





if so, what was your answer? 

A I don't recall that that was a direct question or not. 

Q He didn't put it that bluntly, anyway? 

A I don't think so, but -- you know, it is very hard to re- 
call all the details of the conversation. He usually gets his mean- 
ing across without having to say every word. I mean, he could have 
Said something that we understood as such and answered as such with- 
out directly saying it. "ap it ek a 

MR. WHITE: One date was January 28, 1943. Another date was 
March 11, 1943. Those are the two dates that we have with respect to 
the name Rebecca Lenz. We have many more dates with respect to the 
name Buddy Lenz. 

MR. SHAPIRO: The next question, Mr. White, do you have 
any information in the file with respect to a date subsequent to the 
year 1950 concerning Herbert Spector, Buddy Spector, Buddy Lenz 
spelled with a "z" or Buddy Lens spelled with an "s", in any way in 
connection with the Socialist Workers Party? 

MR. WHITE: To the best of my recollection, we do not. 

In order to give a specific answer, I would have to go through the 
entire file. If you want me to do that, I will be glad to do so. 

MR. SHAPIRO: One more question. I think that is probably 
correct. Do you have any information about Buddy Lenz subsequent to 


the year 1950 in connection with an organization not of the 


Socialist Workers Party, another similar type organization, say, 


for example, the Communist Party, or the Workers Party? 
MR. WHITE: My answer to that is the same as the preced- 
ing question. I am not sure, but I don't think so. 


eK KK KKK KK 





- 133 - 


NOVERA HERBERT SPECTOR 


| 
1 
! 


resumed the stand and testified further as follows: | 
CROSS EXAMINATION (Continued) 
By Mr. White: : 

Q Mr. Spector, when your testimony was interrupted for lunch 
this morning, we were discussing party names, I believe, were we not? 

A I think so, yes. ! 

Q And it was your testimony, it is my recollection, that when 
you joined the party you were asked whether or not you desired to use 
the party name? | 

A Yes, sir. 

Q And it is my further recollection you testified you did not 
so desire? | 

A Yes, sir. 

Q That you wished to be known by your own name? 

A Yes, sir. : 

Q And that therefore you were never known by any other name 
than your own name except for the one article and three book reviews 
where you used the name Buddy Lenz? | 

A I would say it is apparent to me now that people did refer 
to me as Buddy Lenz in the party, and it apparently was more wide- 
spread than I thought previously. I am going by what has been brought 
up in the course of these hearings. | 

Q On any party literature other than the article and the three 
book reviews, did you ever see your name as Buddy Lenz -- a person 
whom you could identify with yourself called Buddy Lenz? 


A I don't think so. 


Q Do you remember attending a meeting at the Trotsky Memorial 
| 
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Building on August 22, 1941, or about that time? 

A I probably attended such a meeting. I don't remember a 
specific meeting. 

Q Do you remember attending several meetings at the Trotzky 
Memorial Building? 

A I don't think there was any Trotzky Memorial Building. 
What we used to do after Trotzky was assassinated, they used to have 
occasional memorial meetings at different places. I think they 
would rent a hall for that, or have it at 116 University Place, their 
headquarters. 

Q We have information that on August 22, 1941, you were pre- 
sent at a meeting at the Trotzky Memorial Building, and that someone 
spoke to you, or spoke to Buddy Lenz, who gave an address of 105 
East 15th Street, Room lll, care of Spector, New York City. Did you 
live at 105 East 15th Street? 

A We lived at that address about that time, yes. 

Q And did you live in Room 111? 

A The room number I am not sure of. 

Q Had you recently been married on that date? I ask you that 
for the reason that we have further information that you were living 
with your recent bride of one week. 

A We were married in August of 1941. August 8th. 

Q We have further information that at a meeting of the local 
SWP held in upper Manhattan February 5, 1942, notice was given that a 
class of fencing would start the following week at 116 University 
Place, and that the instructor would be Buddy Lenz, organizer of 


the Queens Branch. On that date, February 5, 1942, were you the 


organizer of the Queens Branch of the Socialist Workers Party? 





- 135 - 


A I don't think so. I one it very much. 
* ee Oe 


Q Did you ever conduct a tenting class composed of members 
of the Socialist Workers Party? 

A No, I did not. 

Q You are interested in fencing? 

A Yes, and I was at that time, too. 

Q As a matter of fact, according to your personnel security 
questionnaire a fencing organization is the only organization you 
ever belonged to? 


A No, that is not correct. I belonged to the Boy Scouts -- 


I was a Boy Scoutmaster for a time. I belonged to various trade 





unions. 
Q Do you remember that the only organization which you listed 
on your personnel security questionnaire was this fencing organization? 
A That is possible. I don't know what I listed. 
Q Did you ever volunteer to start a class in fencing in the 
Socialist Workers Party? : 
A No. As a matter of fact, this thing reminded me that I was 
asked to once, and I couldn't see any point to it, or any reason for 
it, and besides, I didn't want to. | 
Q You were asked? | 
A I think I recall now that, because I think everybody knew 


I was fencing, I was asked. | 


Q Isn't it a fact, Mr. Spector, you were generally known as 


Buddy Lenz in the party? 
A It seems now that apparently people did know me as Buddy 
Lenz. I would say that I never went under that name. I remember 


at a forum where I spoke on the question of dialectic materialism 
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and science, the chairman, who I think was New York City organizer 
at that time, and myself, had a little dispute on it, because he 
wanted to introduce me as Buddy Lenz, and said, "everybody Eve you 
are the author of the article on dialectic materialism," and so 
forth and so on, "and your point of view will be that point of view." 
And after some dispute he finally introduced me as Spector. 

Q Were any meetings of the Socialist Workers Party held at 
your home? 

A I don't think there were any branch meetings ever held at 
my home. It is possible that an executive board meeting, or a group 
of members would possibly meet at my home, because we used to meet -- 
we used to have committee meetings or something like that at differ- 
ent people’s houses. So it is quite possible there was a committee 
meeting. I doubt very much that there was ever a branch meeting held 
at my home. 

Q Was your wife known as Rebecca Lenz in the Socialist 
Workers Party? 

A No. 

Q Prior to this proceeding, had you ever heard your wife 
referred to as Rebecca Lenz? 

A At the last hearing. But she was never known as Rebecca 
any place. I was known as Buddy, and used the name, and I think 
practically everybody except my wife called me Buddy. But when I 
was a kid, I was known as Buddy, and a lot of my friends called me 
Buddy. But as far as I know, my wife was never called Rebecca by 
anyone. 


Q Our information states that you were named a member of the 


Executive Committee of the Harlem Branch of the Socialist Workers 
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Party. Is that correct? | 

A Probably so, yes, sir. ; 

Q And the allegation goes on to say that you distributed 
copies of the Militant and SWP publications to workers at the Sperry 
Gyroscope Company in Great Neck, New York. Did you distribute 
copies of The Militant at that company? : 

A I am quite sure that I never distributed any Militants out 
at Lake Success. I think there is probably confusion phere, because 
I remember we distributed The Militant in Brooklyn, and I think there 
was a Sperry plant nearby there. I think we distributed them at a 
subway station there. | 

Q You would have distributed them wherever you were told to 
distribute them, would you not? ! 

A Yes. I think usually they ask for volunteers to distribute 
The Militant. | 

Q And it was just a coincidence that you subsequently became 
employed at Sperry? | 

A I would say entirely a coincidence. The time we were 
distributing The Militant in Brooklyn was probably 10 years before I 
went to work at Sperry. : 

Q So, it is possible that we did distribute copies of The 
Militant at the Sperry Gyroscope Company in Brooklyn? | 

A Possibly I distributed near the Sperry Gyroscope Company. 
I don't think I ever went through the company or distributed at its 
gates. I know, I could be certain that I never distributed them in 
Lake Success. . | 

Q And that was what your reply to the statement of reasons 


was directed to, was it not, the distribution at Lake Success or 


Great Neck? 
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A Yes, sir, that is right. 

Q And not distribution at the Sperry plant in Brooklyn? 

A I could say practically certainly that I did not distri- 
bute at the Sperry plant in Brooklyn. It might have been nearby, . 
because I know it was near the industrial -- what do they call that -- 
part of our activity was to distribute to working oe and I 
remember we distributed at this subway station because there were 
quite a few plants in the neighborhood, industrial plants. 

Q On about how many occasions did you distribute at that sub- 
way station? 

A Once or twice. 

Q And on either of those occasions were you accompanied by 
your sister-in-law, Janice Neuberger? 

A No, I was not. 

Q ‘Were you ever accompanied by your sister-in-law, Janice 
Neuberger, at the time you distributed copies of The Militant? 

A The only time I might have been, though I don't remember 
any specific occasion, would have been in California. 

Q But you never were to your recollection in New York? 

A That I am sure of. 

i] And any information that we have to that effect is 
incorrect? 


A Yes, sir. 
KKK KK HK 


Q Were you ever aware of the fact that your name had been 
signed, or the name Buddy Lenz had been placed on that speech as 
one of the authors of the speech? 

A It was brought back to me by Irv that he showed me that, 
and that I was annoyed, and sort of passed it off, and as I recall 
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now, as I reconstruct it, my reaction was that, well, to hell with 
these guys anyway, I dontt expect to be around too wath longer. I 
think that was my reaction to this. 

Q Did Mr. Goldman discuss that speech with you prior to its 
delivery? : 

A I don't think he actually discussed the speech. I do 
remember that we discussed the nature of what was happening in 
Yugoslavia. I remember discussing that with him. I don't think he 
discussed the specific speech. : 

Q Subsequent to the delivery of the speech, did he show you 
a copy? : 

A As I say, that was brought back to me, and I think he did. 
Not the speech.-- I think he showed me the bulletin, and I don't think 
I even read it at the time. I remember he was very much upset at the 
time about it. | 

Q And did you see on that bulletin that the speech was 
supposed to have been written Irving Steiner, I think the name was, 
and the name which you used as a pen name? : 

A Yes, I did. | 

Q And your testimony is that you had nothing at all to do 
with the preparation of that speech? ! 

A Well, only insofar as we had discussed the problem general- 
ly, and I had always felt I didn’t know enough about the situation 
to even take part in the discussion on it. I remember I asked ques- 
tions about it at the meetings, branch meetings. I remember I never 
was able to form in my own mind a definite opinion on that whole 
subject. I remember I didn't like the idea of supporting Tito, but 


that I never, never had taken any stand such as written in the 


article, or made any speeches. 

Q Do you remember that that speech branded American capital- 
ism as the leader of world imperialism and the enemy of the 
proletariat? 

A No, sir, I do not. 

Q Well, if that was said, or if that was contained in the 
speech, that would not have been inconsistent with your beliefs at 
that time, would it? 

A I think it would. Even at that time I think it would have 
been inconsistent with my beliefs. 

Q Well, didn’t you think that American capitalism was the 
main enemy of the proletariat? 

A No, I --\I didn't really have such a formal point of view 
about it. I think I had a much more general idea. I know when I 
first came into the Socialist movement, we had a picture that the 
United States was the strongest capitalist country, the picture 
that there was a small capitalist party that more or less dominated 
its policies, and that this country dominated its policies, and that 
this country dominated other countries. I don't think I ever had 
the picture that the United States was the leader of imperialism. 

Q How about being the main enemy of the proletariat? 

A I would say I probably had the picture in my early days 
in the Socialist movement that the capitalist class was the main 
enemy of the proletariat. 

Q That was a big principle of the Socialist Workers 
Party, was it not? 


A I would say so, yes. 


Q And for the members, the active members? 





Yes. 
And you held office in that party? 
Yes. 


And you made speeches expounding its principles? 





A Well, I don't think I ever spoke except at branch meetings, 
except on a question of something I felt I was expert on, which was 
on science, and the history of science, and its relationship to 
Marxism, and so on. | i 

Q And you wrote an article and a book review, did you not, 
for publication by the Socialist Workers Party? ! 

A Yes, I did. 

Q And don't you think during the course of this time that you 
became very familiar with the principles and policies of the party? 


A Yes, sir. 


Q What was the principle of the party, or the policy of the 


party with respect to the break between Tito and Russian Communism? 


A Well, up to the time that Tito, or that Yugoslavia was a 





satellite of Russia, I think the party's position was exactly the same 
as it was toward the Russian Government. They were very hostile to 
it, opposed to it. I remember even a long time back, before Tito was 
even, I think, in control, during the time the Partisans were fight- 
ing and Tito was known as a Partisan leader, I read an article which 
purported to expose him as a secret Russian agent that had been in 
Spain and had some other name, and they changed it when he went to 
Yugoslavia. Later on I remember, and with a certain amount of dis- 
gust, for this was just the sort of thing we had always fought the 
Stalinites for, for changing history ipso facto, there were various 
articles opposed to that point of view, saying this was really a 
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mistake, that Tito was not really a Russian agent, not really this, 
that and the other thing, more or less -- I don't know if you would 
say actually supporting Tito, but much more friendly to Tito. 

ee OK KR KR Ke 

Q But you say that you never even heard of any mention made 
of any unconstitutional means to overthrow this government? 

A That is correct. 

Q There was some discussion this morning about guards and 
flying squads. In any branch of the Socialist Workers Party that 
you ever heard of, did they have any people sitting in as guards? 

A No, not that I ever recollect. 

Q Did they have any group that were set aside as strong arm 
men, or anything of that kind? 

A Not that I was ever aware of, no, sir. 

KR KK KKK KKK 

Q Allegation 5 of the statement of reasons alleges, in part, 
that you attended Socialist Workers Party conventions as a party 
functionary. I understand that you don't agree with that designa- 
tion "as a party functionary." 

A That is not correct. 


Q Well, what is your definition of a functionary? 


A Well, the term "functionary" was used in the Socialist 


Workers Party and was always meant to be someone who was a full time 
party worker, somebody who was on the payroll of the party, like the 
editor of the newspaper, or an organizer who traveled around and 
made speeches for the Socialist Workers Party. Those people were 
called functionaries of the party. They were usually national 


committee members. 
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Q So you are applying the Socialist Workers Party definition 
of the word "functionary® as to this allegation? | 

A I guess I should have looked up the word in thé dictionary. 
I more or less assumed that a functionary is somebody whe -- I think 
that would probably be a correct definition of a functionary anyway, 


in any circle. 
xe eS kee | 


Q And when you attended as an alternate delegate, you did not 
think that an alternate delegate constituted a functionary? 

A I would say even if I was a regular delegate I don't think 
that would be a functionary. Even a branch organizer was not a 
functionary, because he was almost always doing it in his spare time, 
like you would work for any other political party, unless -- I mean, 
if I were talking about functionaries of the Republic Party, I would 
consider it somebody who works for the Republican Party. full time . 

A member, or even somebody who is active in it, I would not consider 
a functionary. : 

Q Would you consider your wife to be a functionary as a 
committee when she was devoting her full time in connection with the 
Minneapolis trial? , i 

A Well, I don't think that would be applicable there either, 
because she was not a paid worker. She was a volunteer worker, and 
even though she devoted a lot of time to it, I don't think I would 
call her a functionary of the organization. : 

@ Allegation No. 6 of the statement of reasons alleges you 
were associated with various people who are designated as members 
of the Socialist Workers Party or party sympathizers. A am going 


| 
to read the names set forth in this allegation. The first one is 
| 


> 
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Murray Weiss. You did testify you knew Murray Weiss. 


A Yes. 
Kee KK KK | 


Q From your wife's testimony, she was of the belief that his 
purpose in coming out there was to re-interest you in the party. Is 
that your belief too? 

A Yes, sir. | 

Q Did he endeavor to present any arguments which would 
accomplish that end? 

A Well, he talked about various internal discussions they 
were having, trying to arouse -- I know as far as I myself was con- 
cerned, trying to arouse my interest in it, and I told himI just 
wasn't interested in it. 

Q Have you seen him since then? 

A Yes, sir. 

Q Where did you see him? 

A I went to see him to try to find out some information 
in connection with the last hearing. 

Was that the time he refused to come here and testify? 
Yes, sir. 


Have you seen him on any other occasion than that? 


> © FP © 


No, sir. 
xe eK HK KK 


Q Now, in 1948 you registered as a member of the American 
Labor Party, did you not? 


A Yes, sir. 
ee KKK RK * 


Q Was there any particular reason for your registering for 


the American Labor Party in that particular year? 


oe | 


A Yes, there was. I remember there was the -- I would say 
that the Communist Party had pretty much control of the American 
Labor Party at that time, but there were also many people in the 
ALP opposed to the party, and it was my idea at that time, and the 
idea of many others at the time, that through parliamentary elec- 
tions, that the Communist Party leadership could be displaced. 

Q Wasn't that the year that the Communists finally gained 
control of the New York State organization of the American Labor 
Party, and all of the remaining non-Communists, headed by Sidney 
Hillman, severed their connection with the American Labor Party? 

A No, I think that was at a much earlier time when the | 
Liberal Party -- there was a split, I think, sometime in -- several 





years before that. 
ko eK KR OE 


Q Well, did the controversy in the American Labor Party be- 
tween the Communists and the non-Communists have anything to do with 


your registering in the American Labor Party in 1948? 





A To a certain extent, yes. 
Q You were familiar with that conflict? 
Yes. 


You knew that controversy had existed for at least several 


Yes, sir. 


And you had known that during their entire time, had you 


Yes, sir. 

You didn't first acquire that knowledge in 1948? 

No, but I think in 1948 there was a lot of people who voted 
American Labor Party and probably registered American Labor Party -- 
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I don’t remember exactly when Henry Wallace*s campaign was, but 
I don't think Henry Wallace was a Communist, and many of the people 
who followed him were not Communists, and my best guess is that the 
majority of people who voted for him were not Communists or 
Communist sympathizers. 

Q Is that why you registered with the American Labor Party, 
to support Henry Wallace? 


A No, it wasn't specifically to support Henry Wallace. I 


think -- more specifically, I lived in the Bronx at that time, and I 
thought -- I was in favor of the idea of a labor party, and I thought 
possibly this was a good chance to get a labor party that would 
really be a labor party in the way the American Labor Party first 
started out to be when it was first formed. It was genuinely a 
labor party. It wasn't controlled actually by the Communist Party. 

Q Well, you knew all this, did you not, for at least several 
years prior to 1948? 

A Well, I think the situation changed many times. I don't 
recall the exact dates, but I think the situation within the American 
Labor Party changed many times during that period. 

Q Well, if the situation did change in 1948, by the time of 
the change in that year, did that affect your registration in the 
American Labor Party? Was that your reason for registering in the 
American Labor Party in that year? 

You mean because of the Communists? 
Yes. | 
No, sir, it was not. 

ke Ke KH OK OK F 


What is your definition of the word "alias"? 
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A Well, I think it is not different from anybody else's. 
It is a name which is used to conceal your identity. A name which 
is used in place of your real name. : 


Q Do you think there must be an effort to conceal identity 





by using an alias? | 
A pf would say SO, yes. | 
Q Well, you had been known, had you not, by the name of 
Buddy Lenz? ! 
Apparently I was, yes, sir. | 
Well, you had used the name yourself, had you not? 


A 

Q 

A In signing articles, yes. : 
Q And that was a name other than your correct name? 
A 


Yes, sir. 


Q Well, didn't you consider putting that name down as an 
* i 


A No, sir, I did not. | 
Q And was that because of the fact that when you used that 
name, you were not endeavoring to conceal your real identity? 


A Yes, sir. 
xe KK KK RK KR | 


Q You would think today that it would be a requirement, if 
you were — to execute exactly the same questionnaire, that you 
include the name Buddy Lenz as an alias? | 

A I would say not as an alias, but as apparently a name I 
was known as. I don't think -- I don't think it is right to say 
it was an alias. ! 

Q Well, even today you don't think it would be necessary to? 
A Well, I think if it was a question of security, if it was 


a question of something to do with my activities in the Socialist 


i 
| 
! 
| 
| 
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Workers Party, I would certainly mention it. I have no reason to 
hide it. 

Q Well, it did have something to do with your activities in 
the Socialist Workers Party, did it not -- the use of this name? 

A Yes, sir, it did, but when I filled out the questionnaire, 
I was not under the impression at that time that this was to be 
used for that purpose, or that there was any such purpose in mind 
by the people asking us to fill out the questionnaires. As a matter 
of fact, they specifically said so, because when I first got the 
questionnaire I asked the man who gave it to me in the company office, 
does this have anything to do with political parties, under "organiza- 
tions," and he said nothing like that. I remember his exact words. 


"Nothing like that." 
eee Ke eK KK K XK 


Q Now, there is another question on the questionnaire, 
Question No. 26, in which you are asked to set forth your organization- 
al memberships except labor unions. Do you remember reading that 
question? 


A Yes, sir. 


Q Do you remember answering that question? 


A Yes, sir. 

Q And you remember that the only organization you listed was 
the Amateur Fencers League of America in New York City, New York, a 
fencing organization, a member in 1939 to date. Do you remember that 
is your answer? 

A I remember -- I remember listing that. I may have listed 
others, I don't recall. I know I specifically asked at that time 
whether they wanted political organizations, and they said no. 

Q Whom did you ask? 
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A I think it was Frank Giller. 

Q Who is he? 

A He had something to do with company personnel relations. 
I am not sure. Later on, at a later date, I think it bas the same 
man, or another man in his office referred to himself as a security 


officer. I think that was also Frank Giller, but I am not sure. 





Q How did you happen to ask Frank Giller that? What was your 


reason? 
A Well, because I knew I belonged to a political organization, 

and I thought if it was relevant, I wanted to know about it. I wasn't 

interested in hiding anything. As far as the questionnaire was con- 

cerned, my thought at the time, since I was a union steward, and 

Since there had been something like 12 or 14 stewards fired on all 

kinds of technicalities in the previous several months, I thought 

they were looking for a technicality, and the biggest part of the 

questionnaire as far as I could see was my employment record, and I 

remember afterwards we went down to the employment office, and I 


talked it over with -- I think it was the chief steward and shop 





committeeman who were with me, and we all agreed that I had better 
answer these questions accurately so they couldn't find any techni- 
cality to go on, because we were aware that if you falsified your 
original employment application and they could prove you falsified 
your application, you could be fired for it, and that the union 
couldn't do too much about it. And so, I remember we! went down to 
the personnel office, the personnel records in the company. We asked 


the girl there in charge of the files if we could look at my original 





employment application, and I think her answer was she couldn't let 


me look at it, but she would give me the information,! and we copied 
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down exactly my employment record as I had stated it on my original 
application for employment there. And I was under the impression 
that that is what they were looking for, and I wanted to give that 
accurately. 

Q So you were aware of the seriousness of the information you 
were including in this questionnaire? 

A Well, frankly, I thought it was a stunt, or a trick, be- 
cause I know the company had employed such tricks to get rid of 
the stewards, and that was my impression at the time. I did not 
think at the time that this had anything to do with government secur- 
ity regulations, or clearance, for -- as I was told later on, I was 
told I had filled out a form that was a personnel request for clear- 
ance to work on classified material. I don't think I would have 
consented to ask for clearance to work on classified material. If 
I had been working. on classified material, then I probably would have 
consented -- I mean, to fill out such a form. But I wasn't working 
on classified material. There was no thought in my mind to work on 
classified material. I had no access to the parts in the plant 
where they were working on classified material, and I had no inten- 
tion to go into those parts of the plant. So that certainly was not 
in my mind. 

Q So, if you had known this was a security questionnaire, you 
would not have signed it, is that correct? 

A No, that is not what I meant. If that is what I said, that 
is not what I meant. What I meant was that had I known it was a 
questionnaire, that this was a request for clearance to work on 


classified matters, I would have taken the question in an entirely 


different light than I did, because nobody had any thought -- I am 
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sure the management had no thought, and I had no thought that I 
was going to be assigned -- as a matter of fact, I never was assigned, 
and nobody ever mentioned that I was assigned to work on classified 
material. ! 

Q You knew this was a security questionnaire, though, did you 
not? : 
A To be perfectly honest, I didn't know exactly what the 
questionnaire was. I looked at it, and I knew that they wanted my 
employment record, and the other information -- I mean some of the 
information on there I thought it was probably irrelevant to what 
they wanted. The specific question, I remember, about political 
organizations, I asked him, and he said no, and I dismissed that. I 
didn't even think about it any more at that time. : 

Q Didn't you read the words printed at the top of the 
questionnaire in large type, "Personnel Security Questionnaire"? 

A I probably did, yes, but that it had anything to do with 
the government security program, or that this had anything to do 
with membership in political parties, or anything of that type, I 


had no knowledge at that time. 





Q Why did you think it was necessary to ask ie certain 
other types of organizations should not be listed? : 

A Because I remember looking it over, and I thought of my 
membership in a radical political party, and I felt if it was 
necessary to give that information, I wouldn't keep it back, but if 
it was not necessary, and if it wasn't part of the requirements, I 
certainly wasn't going to advertise it. For one thing, at that 
time I wasn't particularly proud of it. I didntt haye those 


political opinions, and I wasn't going to advertise it if it was 


| 
| 
' 





not necessary. 
Q Don’t you think anybody in the organization investigating 
security would be interested in your membership in that organization? 


A I think if it was a government agency, it probably would. 


I think as far as the company was concerned, I don't think they would 


be. 

Q Well, in answering a questionnaire, Mr. Spector, would 
you be more truthful to the government than you would be to a 
company? 

A I don't think it was a question of being more truthful. 

I think I would divulge any information the government agency wanted, 
and probably would to the company if I thought it was relevant to 
the employment there, or if it was information they were asking for 
and I thought they were entitled to, and I think the fact of the 
Matter was -- sometime after that when they told me, or, I think it 
was Giller -- I was called in to the office and especially asked 
about the political organizations, and I made no attempt to hide it. 
I told him I had been a member of the Socialist Workers Party, and 
told him about when I had left, and he asked me a couple of days 
later, called me up in the department and asked me if I would sign 
a statement to that effect, and I said yes. 

Q When they called you at that time, they asked you if you 
had been a member of that party, did they not? 

A I think they did. I think they asked me if I was a men- 
ber of any organization listed on the Attorney General's list, and 
I think my answer -- I thought about it for a minute, and I said, 
"Do you want to --" "Is this the company, or does this have some- 


thing to do with security?" He said, "This has something to do 
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with security and the Federal Government," and so on, and we have to 
know this information, and it is important to know this information, 
because if we don't have this information,” and so on and so forth, 
"the government requires it.” That was the impression /he gave me. 
And I said, "If that is the case and it has nothing to do with work- 
ing here or union activities, then I am willing to tell you I was 

a member of the Socialist Workers Party, I am not at present a member, 
but I had been." I think he asked me a couple more questions at that 
time, and he called me up a few days later and asked if I was willing 


to Sign a statement to that effect, and I said I was. 


Q You knew, did you not, at the time of the second interview, 


Mr. Spector, that whoever interviewed you knew that you had been a 


member of the Socialist Workers Party? : 

A No, I didn't know whether he knew it or not. 
Q Did you suspect that he knew it? : 
A I don't remember. I don’t -- I can just sag (I dontt 


remember. I suspected that the reason for them calling me was pro- 





bably somebody had given them some information to that effect, and 
that is about all I can say. ! 

Q But you had no reason to suspect that at the time you 
originally signed the personnel security questionnaire, is that 
correct? | 

A I had no reason to believe that my membership in the 
Socialist Workers Party was a secret, let's say, to the FBI or any- 
body else that might be interested in it, because I never made any 
bones about it when I was a member. | 


we eK KK OK 


And who was present in the room at the time that you gave 
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the information upon which this questionnaire was based? 
I think it was Bill Pennel and Larry McKenney. 
Who are they? 
One, I think, was the shop committeeman, and the other I 
the chief steward. 


Didn't they accompany you to the personnel office for that 


When I got the questionnaire, they did. 


You knew you were going to be asked to fill out the question- 


I knew I was going to have to fill out a form in the person- 
nel office. I didn't know what it was. 
Q Why did you feel it was necessary to have two union 
representatives accompany you? 
A That was one of the rules of the union. No steward was 
allowed to go in the management office without being accompanied by 


either the shop committeeman or the chief steward, or both. It is a 


rule of the union which the company and the union both recognized. 


Q Well, the three of you went to the office. Whom did you 
talk to there? 
A I think Frank Giller. 
He told you about signing this questionnaire? 
Yes. 
And he asked you to give the information? 
Yes, sir. 
And did you give the information to him? 
You mean right on the spot there? 


Yes. 
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A No. I think he said, "You can take it to che union and 
bring it back, or mail it in." | 

Q Did you do that? : 

A Yes. As a matter of fact, I think the three of us 
went out together and went to the union office and looked it over, 
then we went to the personnel office to get the information on the 
employment record. 

Q When was it you asked Mr. Giller about answering this 
particular question? : 

A I looked it over when he first gave it to me, and I asked a 
few questions. I remember that specific question. First ef all, I 
remember I asked what is the purpose, and he was very evasive -- 

Q What did he tell you? i 

A I don't remember his exact words, but I remember he didn't 
give a straight answer to it. I can't recall his exact words, what 
he said, but I know the impression I left with was that this was a 
trick, another device to get another steward fired by the company, 
and I think we had good reasons to believe so, because the company 
had been doing that. : 

Q Well, he said to you that he wanted you to ‘fill out this 
personnel security questionnaire? | 


A Yes. I don*t remember the words, but I remember he gave 


me the questionnaire and told me I would be required to fill it out. 





Q And then you asked him what the reason for it was? 

A Yes. I remember one thing now. I remember specifically 
I said, "How come I am being asked to do this and no other people?" 
And he said, "We are going through everybody in the plant. We have 
been through the porters, and we are going through occupation by 


occupation, and it was probably coincidence that you were given this 





first.” 

Q And you asked him the reason why you were required to fill 
it out? 

A Yes. I remember also I asked him, "Isn't this the same 
thing I filled out when I first came to work here?" And I think 
his answer was, "This is slightly different," or something to that 
effect. 


Q When you asked him why you were required to fill it out, 


you say you don't remember what his answer was, but you thought it 


was a trick and a device of some kind to entrap you? 

A I do remember now he said everybody was going to fill out 
those forms. I remember that specifically. I remember the question 
of the porters -- he said they had asked every porter to fill them 
out, that every porter had already been given one, and they were 
going through all the occupations in the plant. And that is what 
made me suspicious at the time, because I was a shop steward, and we 
checked and found that the other people in my department were not 
getting them, and we thought it was a case of getting stewards on the 
basis of inaccurate information. 

Q You remember now why he told you it was necessary for you 
to fill out this questionnaire? 

A I remember he said they were asking everybody to do it. 

I can*t remember any specific reasons he gave. 

Q So you looked over the questionnaire right then and there? 

A Yes, I did. 

Q And Mr. McKenney and somebody else and Mr. Giller were 
there when you did it? 

A Yes. 
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Q And you came to question number 26, which is; the question 


with respect to organizations? 





A Yes. 

Q What did you say to Mr. Giller then about that question? 

A I think I said something to the effect of what kind of 
organizations does it mean, or does this include political parties, 
or something like that, and he said, "No, nothing — 

Q And Mr. McKenney was there too? | 

A I think McKenney and Bill Pennel, I think, were both in the 
room at the same time. i 

Q Did you tell him you were a member of the Socialist Workers 


H 
| 
\ 


Party? 


A No, not at that time. | 
Q Did you tell him you were a member of any political party? 
A No, I did not. I think I discussed with hini some of then, 
and that I had previously been a Socialist. I don't think I ever 
went into any detail as to what party I belonged to. I am pretty 
sure I never mentioned I had been a member of the Socialist Workers 


Party. 
Ke RK KK KK 


A Well, I think I answered this before. I know a political 


party is an organization, and I was not anxious to advertise the 
fact that I had been a member of this particular organization, par- 
ticularly since I was no longer a member, and didn't agree with 
them, and that is why I asked that question. : 

Q Isn't it a fact, Mr. Spector, that the reason why you left 
it out of the questionnaire is because of the fact you did not want 


it known to your employer that you had been a member of the 





Socialist Workers Party? 

A Well, I can say that I probably did not want to advertise 
it. I was not interested in hiding it necessarily. I didn't think 
it was relevant, specifically when he told me it wasn't relevant. 

oR Re Re 

@ Let's limit it then, to the Attorney General's list. You 
continued your membership actively in the party for approximately two 
years after it was cited, isn't that true? 

A Yes, sir. 

Q Now, at the time, in *47, when it was cited, you certainly 
had an awareness, did you not? 

A Yes, sir, I did. You mean of the fact that it was cited? 

Q That is right. 

A Yes, sir, I did. 


Q Now, froma practical standpoint, when it was cited, didn’t 


you feel that there was something malodorous attached to that organi- 
zation, or did you just take that as another something written in the 
newspapers to be read and forgotten? 

A No, I remember my first feeling was one of indignation 
that the organization should be so cited. I remember I was disgusted 
quite a bit in the party. I remember that we were told this was some- 
thing to be appealed by the party in an attempt to prove this was not 
so, that it was not a subversive organization, and to the best of my 
knowledge I think the party did attempt to get a hearing and either 
was denied a hearing -- I don't remember the technicalities, but I 
know they were attempting to get a hearing to have it proven that 
they were not a subversive organization, and I found out later that 


when they did get such a hearing in Michigan, that the Attorney 
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General there took them off the subversive list there, and that is the 
only case I know where they did get a hearing. | 


} 
| 


ee KR KK KK RK KK 
(By Chairman Waldman) | 

Q And since moving to Levittown, in 1951 or 1952, what con- 
tacts, if any, have you had with any members or officials of the 
Socialist Workers Party? : 

A The only one was the one that my wife mentioned before. 
Well, no. There was two -- actually there was two occasions on which 
I saw Murray Weiss, one when he came to our house, and one in connec- 
tion with the last hearing when I went to see him to ae to get 
information from him. ! 

Q And the time that Murray Weiss came to your house, in which 
year was that, about? | 

A That must have been about three years ago -- 1952, I guess 
-- around there. | 


ee RK RR KK X | 
Q And you said you gathered from his discussion that he 


. | 
desired you to return to the Socialist Workers Party? | 


A Yes, or at least get interested in it and come to the meet- 
ings. | 

Q What was your answer to him? | 

A Well, I think we both pointed out to him very clearly, and 
probably quite bluntly, that we were not interested any more, didn't 
agree with the Socialist Workers Party, and that it was pointless for 
us to come to the meetings, that we had an entirely different point 
of view. And when he started to discuss some of the internal dis- 
cussions of the party, I just didn't respond. I wasn't interested. 


| 
Q You say the last time you saw Mr. Weiss was the time when 


you saw him for the purpose of asking him to give you information 
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with reference to this hearing, is that right? 
A Yes, that is right. 


Q And at that time he refused? 


A Well, at first he didn't refuse point blank. We spoke 


over the phone in Mr. Shapiro's office at first, and I was a little 
hopeful he would be more cooperative. But when I went to see hin, 
it became apparent in a very short time he was not going to help us 
at all, and even more shan. that, that he was hostile to the while 
idea, and he was hostile to me for going through this procedure. 

Q Well, aside from Mr. Weiss, since 1951 have you had any 
contact with any other members of the Socialist Workers Party? 

A No, sir. | 

Q What is your present feeling for the Socialist Workers 
Party? 

A Well, my present feeling is that they are a group, by and 
large, of well meaning people who are on the wrong road, who -- I 
don’t think they are too clear themselves about what they want, 
except they want Socialism. I think that their methods, that their 
way of thinking is wrong. I think the way they look at the United 
States and the nature of the government in the United States is dead 
wrong. I think that most of their concepts and their viewpoints 
about world politics are wrong. I think the ideas they have about 
what is happening in this country is wrong, and I think their whole 
approach and method is wrong. If they come to a right conclusion, 
it is by accident.’ I don't think, as I once thought, that they are 
scientific in their methods. I think they are a small clique. I 
don't think they are too effective. They are a little -- just like 
a religious sect, I believe. 

Q Do you think, Mr. Spector, that the Socialist Workers 
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Party is a subversive organization. 


A Well, from my past knowledge of them, and from the occasion- 


al times that I did read the Militant -- and actually, when I got 
The Militant at home I very seldom read them, and most of the time 
threw them out, most of the time I never even opened then, and I 

remember my wife told me several times she thought I ought to call 


up or write a letter and tell them to stop sending it, and I just 





never did anything about it. But in connection with the first hear- 
ing I went back in the library and I got all the old issues I could, 
and read through them, because, for one thing, I was interested in 
finding out about any articles under the name B. Lenz, ‘vhether I had 
written them or somebody else, and I was trying to refresh my memory 
on a number of things, and from my reading of the paper I don*t think 
they have changed. I think they are essentially the same type of 
group they were when I was there. I don't think they are disloyal. 

I still think it was an error in putting them on the subversive List. 
and I think if they ever get a hearing that it will be reversed, and 
I think they will be taken off that list. I don’t think they do any 
harm. I don't think they are strong enough to do any harm even if 
they wanted to. They are -- I don't feel particularly friendly 
toward them. I am antagonistic to their ideas. I don't know what 


else I can say. If you ask specific questions, probably I can 
| 
Q The specific question is, do you today think the Socialist 


answer. 


Workers Party is subversive? | 
A From what I know of them -- it is not as first hand as it 
was then -- I would say probably not. I couldn't be as sure as I 


was at one time, because I know when I was a member I would be pretty 
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sure they were not, because I think I knew everything that went on, 
and it wasn't that big an organization that there could be many 
secrets. As a matter of fact, it was like one big gossip circle, I 
think. That was one of the reasons why I don’t think I made too 
many friends in the Socialist Workers Party, because when I first 
jointed them, I was interested in the fact that they were trying to 
convince people and publicizing their ideas. The more I got to 
know of them, the more my picture changed, and I don't think they 
have changed very much. In the 10 years that I was there I don't 
think they changed at all. And there was another reason I didn’t like 
it, because I think times change, I think ideas change. Not only 





times change, but my own ideas about the times changed when I was 
there, but I don’t think they changed at all. And I remember 


dropping in on one meeting, I remember listening to part of a speech, 








and it was just as if it was a phonograph record, it sounded like 
the things I had heard over and over for ten years, and I was pretty 
much disgusted. Reading the paper, I still get the same feeling, 
the same phrases. Nothing that happens in the world affects their 
ideas and concepts. The same words, the same phrases over and over. 
My guess would be -- I am not associated with it, but my best 
guess would be they are not a subversive organization. 
Kee KK KKK 
CROSS EXAMINATION 
By Mr. White: 
koe KKK RK 
Q Do you remember writing an article entitled, "New Unity 
With the Workers Party," and our information is that this article 


appeared in the May 1947 issue of the Internal Bulletin. Do you 
remember the article? 
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A I don't remember writing an article on that subject. I 
remember a discussion on that subject. I remember a discussion on 
that subject was going on in the party. : 

Q But you don't remember any article of that type Signed by 
you as B. Lenz or Buddy Lenz appearing in any other issue of the 


Internal Bulletin? 





A No, sir. | 


Q And specifically, you don't remember this article that I 


have named, appearing.in the May 1947 issue? | 

A I don't think I ever saw such an article. 

woe RR KF 
By Mr. Davis: | 

Q Mr. Spector, I believe you testified that the Socialist 
Workers Party urged their members to read other left wing or radical 
journals and pubiteations, and that occasionally you did read the 
Daily Worker. I should like to ask you if you would tell us briefly 
what your opinion was of the general run of thought of the Daily 
Worker. | | 

A Well, actually, I didn't read it too often, and actually, 
even though the official party position was that we should read other 
things, nobody made a great effort to see that these things were | 
availablem or that people would actually read them. I think that was 
another question where the so-called scientific approach on things 
outside the party was not in effect carried out very well. But the 
times that I did read it, I always got the impression, and I had the 
opinion then and I still have the opinion that their ideas were 
ideas dictated by current -- whatever the current necessities were 


of the Russian government. In other words, that they reflected 
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whatever the line of the Russian leaders was, that they never were 
really an independent American party, or that they had their own ideas 
or developed any thought. As far as I could see, and it was my 


opinion then and is my opinion now, it was propaganda for the Russian 


government. 

Q Did you agree with any of their methods? 

A In the case of the Communist Party, I think the 
methods they advocated were not always the methods they used. As a 
matter of fact, I had some personal experience with this. I certainly 
do not agree with the methods they use, the methods they advocate. I 
had theoretical differences with them. For example, the type of 
government they advocated in Russia the Socialist Workers Party did 
agree with. I disagreed with the type of government they advocated, 
which was a one-party system, and there they weren't too -- it was 
only vague. They never would really say what they meant. I don't 
recall ever reading that they believed in a one-party system. They 
always used the word "democracy," but actually, their conception was 
a one-party system, a dictatorship, and I never agreed with that. 
I opposed it very vigorously before I was in the Socialist Workers 
Party, during, and since. I always believed -- my father taught me 
when I was very young that democracy is the best type of government. 
I believed that when I was a Socialist also, that democracy is the 
best type of government. You have to have many parties, you have to 
have many opinions expressed, and the best results for the people in 
general would be achieved in that manner. I think I was deluded for 
a time by the Socialist Workers Party that there wasn't true 
democracy in the United States, that the Republican and Democratic 
Parties were actually controlled by a little group of the richest 








- 165 - 


men in the country, and that they dictated all the policies of the 
government. And I certainly don't believe that today. And of course, 
the Communist Party doctrine was that it was similar ds that as far 
as the United States was concerned, although they concealed it at 
different times. I remember their line changed very sharply when 
Russia was attacked. I remember a very famous on very often 
cited, when Molotov said that Nazism is a matter of taste, you can 
take it or leave it. And I remember all the Socialists, and the 


Socialist Workers Party, and any other Socialist Party I read would 





put that up and make quite an answer, and to me fascism wasn't a 





matter of taste, it was something I always detested. “And then, when 
Russia was attacked and their pact was broken, at that time they also 
said Roosevelt was a fascist, which is something I didn't agree with 
even when I was a Socialist. While I had the idea that the Democratic 
Party here was representative of only the rich, or the- ruling class, 
I never had the idea he was a fascist. I remember that was the idea 
of the Communist line. Then, all of a sudden, overnight, Roosevelt 
was their hero, and all of a sudden instead of staying out of the 
war, the United States should be in the war inmediately, and all 
their slogans about gains for the working people, and about trade 
unions in this country, were all forgotten. They were opposed to any 
type of struggle for improvement of the working conditions or any- 
thing like that. Their sole idea was to get the United States into 
the war, to get material into Russia, and later to open up a 
second front to take the pressure off of Russia, and this was just 
about everything they stood for, I would say. | 

Q Would it be a fair statement to say that you thought that 


they were in the main advocating lines which were not tenable, and 
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that you felt they were wrong in their arguments, and that they were 
changeable and followed the party line of the Communist Party in 
Russia, and that you did not agree, and that they were basically 
opposed to the teaching and methods implied in the teaching and be- 
liefs and methods advocated by the Socialist Workers Party? Is 
that correct? | 
A Yes, I think that is essentially correct. 

koe Re KK KK 
Mr. Spector, do you belong to a church? 
I belong to the Reformed Jewish Congregation, American. 
How long have you been a member? 
About two years. 
Do your children go to any sort of school or services? 
My daughter does, yes, sir. 
What school does she go to in connection with this? 
Well, they have a religious school for children. 
Is that a Sunday school? 


Yes, sir. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


When you were in the Socialist Workers Party, did you ever 


ct 
° 


any church? 
No, sir. | 
Does your wife also attend the Temple? 
Qn occasion, yes, sir. | 
Q Do you believe in the existence of a Supreme Being, Mr. 
Spector? 
Yes, sir. 


Did you, when you were a member of the Socialist Workers 


No. 
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Q Did you, when you were a member of the Socialist Workers 
Party? | 
A No. ; 


Q What kind of activities do you partake of in connection 
with this membership of yours in your religious organization? Do 
you belong to any groups within your own particular church? | 

A No, I don't belong to any particular group. I attend 
services occasionally. There is a men's club there, but I am not 


active in it. 


Q How about your wife? | 


A She helps out with some of their functions, charitable 
drives and so on. My daughter belongs to the Youth Group, participates 


in activities. 
AKR KKK K 


Q What kind of a home do you have, Mr. Spector? 

A Well, we own a home in Merrick. It isa six room house. 

It is on a quiet residential street. I am not sure I understand your 
question. : 

Q Well, I want you to describe it to me; what kind of a home 
is it, where is it located, what kind of a price did you pay for it? 
I want you to answer all of those questions and describe it as 
completely as you can. . | 

A Well, it is a ranch house, six room ranch house. We paid 
$12,000 for it, of which we paid $4000 in cash, and we now have an 
outstanding mortgage of about $7000. We borrowed some of the money 
to make the down payment, and the mortgage -- we are paying it off. 

Q Where did you borrow it from? i 


A Relatives; my wife's family. We saved up | some of it our- 





selves, about $2000 of it. 
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Q Do you live in some sort of a development? 

A No, sir. 

Q You live within the Town of Merrick itself? 

A Yes. 

Q Now, was there a proposal to build a new school within the 


town in the recent past? 

A There was a proposal to buy property for a new school, 
yes. There have been several new schools built. 

Q How did this proposal come about? What was it all about? 

A Well, the school board -- it was an elective board -- put 
a question up for referendum as to whether or not they should buy a 
piece of property at the south end of Hewlett Avenue for a certain 
amount of money for the purpose of setting it aside for a future 
school, since the population was growing and they felt they would 
probably need it and they could buy this land at a good price at this 
time. There was quite a bit of controversy. 

Q Now, did any people oppose the project? 

A Yes, there was group that called themselves the Minute Men, 
that opposed the project, that said it was a swindle, that the school 
board -- they implied the school board was going to make money out of 
it, and so on and so forth. They opposed it. 

Q How did you find out about this Minute Man organization? 

A Well, they left leaflets at our door. We were very leery 
about them because they were unsigned leaflets, and because of that, 
also, we didn't take for granted everything they said and all the 


facts, supposed facts, that they cited about the proposed purchase. 


Q What was your immediate reaction when you saw this unsigned 


leaflet? 
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A Well, my wife and I discussed it. From the sound of the 
name, our first reaction was that it might be some kind of a 
Communist front organization, but we later on found out it was not. 

Q What kind of an organization was it? | 

A Well, we found out that the individual who aes in charge 
of it, who was writing the leaflets, was an old-time resident of 
Merrick and that he was tied up with two real estate offices that 
had some interest in, I think, selling some other land to the school 
board. | 

Q Now, why do you think this -- | 

A On buying the land itself, I am not too clear about it. 

Q Why do you think this particular incident may be of some 
particular significance to the members of this Board? : 

A Well, I think both my wife and I are a lot more wary than 
the average person of any organizations of that type because of our 
experience with them. I think we have had our fingers burned. I 
think, also, because of my own experience in many, many years in 
fighting the Communist Party in trade unions, I know the type of 
committees they set up, the type of organizations that they promote, 


and I think I would be more wary, perhaps, than the average person 





of such organizations. ! 
Q Were some people taken in by this leaflet approach to this 


school proposition? : 
A No, they won their point. We voted for the school board, 
but the proposition was turned down by a majority. | 
Q Now, there has been a lot of evidence in this record that 


you are something of a Marxist scholar, or so you thought, when it 


came to science. Do you believe in Marxism any more? | 


| 
| 
1 
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A No. 

Q Well, we have heard a lot of testimony here about what you 
i348 don*t believe in any more. I would like to find out what you do 
believe in. For example, how do you feel about the kind of economy 
we have in this country? 

A Well, from what I know about it, it looks to me to be a 
healthy economy. It is probably the best in the world from the point 
of view of its continuing expansion. 

I know one point that I could never quite absorb in the -- 
well, it was supposedly the Marxist doctrine; I don't know whether it 
was the official Marxist doctrine or just the doctrine of the Socialist 
Workers Party, was that the economy of world capitalism was supposed 
to be in decline ever since around 1914, was supposed to be contract- 
ing, and by that they meant it couldn't produce as many goods, that 
it was in a continually sick state, that it couldn't pull out of the 
depression, and so on, and I remember all through the war years and 
immediately after the war when there was not a big bust it was ex- 


plained by the fact that we never really pulled out of the depression 





4 of the 1930's; that it was just due to artificial government stimula- 
tion of the economy; that the economy was not naturally healthy, but 
everything I read -- as a matter of fact, when I tried to substantiate 


* that for myself in my own mind, the more evidence I got, the more it 





appeared to me it wasn't so. Now I am convinced that it is not so. 
I mean there are so many new phases of the economy that are not 
« accounted for in the doctrine, the whole new field of plastics and 
R49 power, and so forth; these things seem to continually stimulate the 
economy and allow it to expand. 


So for a while I used to think that because of inflation 
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the figures showed a growth of the American economy, but actually 
there were fewer goods being produced, but actually that is not so, 
either, but even when you adjust the figures, the amount of goods 
being produced is continually increasing and has been increasing 
for a long, long time, and that the economy is essentially healthy. 
I don't think it is perfect, but I don't think anything is perfect. 

Q Do you think that some sort of Socialist economy would 
be better than the economy we have now? | 

A Not from anything that I can see, no. I don't consider 
myself a Socialist today. : 

Q Well, what do you like about a free enterprise system? 

- A Well, I think that the way it works today, with a certain 
amount of checks which I think are necessary to it, it allows goods 
to be produced cheaply and economically. I think it automatically 
provides that goods are produced economically rather than with waste. 

I think that aside from a few isolated cases there is no 
monopolism. According to the Marxist doctrine, there! is supposed 
to be a stranglehold by monopolies, and I think from what I can see, 


with few exceptions, there are no monopolies in the American 


economy and competition seems to exist everywhere, even in the giant 





industries, and I think this is essentially a healthy situation and 
provides people with goods at the lowest possible woes and also 
continually improves the quality of the goods. : 
I think it has provided a higher standard of living in 
this country than in any place else in the world. I believe in 
trade unions as a necessary part of the economy. I think that 
they help to protect individual working people against abuses by 
companies that are stronger than an individual working man. 
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Q Would you advocate today any change in the kind of economy 
or form of government that we have? If you do, what kind of changes 
would you like to see? 

A Well, I would not advocate any basic change that I once was 
in favor of. I once thought that a non-profit system would be a 
better type of economy. I don't think so today. As a matter of 
fact -- 

Q What kind of change would you like to see? 

A In the last few years -- while I was at Sperry I started 
a part time business of my own which, fortunately, I was able to con- 
tinue, and when I was fired from the job, it enabled me to make a 
living and I found I had as much opportunity as anybody else. 

I am sorry; your question was -- 

Q What kind of changes do you advocate? 

A Well, specifically, I think that some laws should be 
changed. I think the Taft-Hartley Law should be relaxed in some 


respects. I think that probably there could be improvements in laws 


concerning price fixing, and so on. I think the type of laws that 

have been passed are a good thing, and, for example, in checking a 

possible future depression, for example, I think with the types of 

controls they have now on the stock market, I don't think you could 
have another crash like you had in 1929. 

In other words, I don't think it is an automatic condi- 
tion of capitalism'as I once thought. I don't believe that to be 
the case. 

Q Do I understand your testimony to say that you like the 
way it works right now except that you would -- I think perhaps 


you may have said this at the last hearing -- that you would like 
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to see the controls built in rather than be used on a temporary 
basis? | 

A In some respects I think the controls should be built in, 
and in some respects I think controls should be lifted, government 
controls. It varies in different -- but essentially Z think the 


présent system, our present system, is a good one and ia healthy 





One. 


Q Da you think there is a need in the kind of world sit- 


uation that this country is facing today for a loyalty security 





system? 

A Yes, I do. 

Q Will you tell us why? | 

A Well, there is no doubt that this country has enemies. 
There is no doubt that other governments, particularly the Russian 
Government, would benefit if damage were done to this country's 
economy, if damage were done to its institutions. I think they would 
benefit if there was an economic crash in this country, and I think 
a country has a right to protect itself. | 

Q Now, do you think the system is properly applied to you? 

A No, I do not. | 

Q Now, let*s go into some specific topics, if we might. 

ok RR Kk kk F 

Q Would you tell us, please, Mr. Spector, how you felt about 
the Marshall Plan at the time it first started, and since its incer- 
tion, especially in relationship with the attitudes that were 


expressed at the time of its inception in the Socialist Workers 


Party? ; 
A Well, I know that the Socialist Workers Party's attitude 
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was that this was a form of imperialism; that the United States was 
going to set up -- I remember Irv Goldman and myself discussed the 
phrase many times because we questioned it many times -- a Franco type 
of government throughout Europe, in other words, dictatorships in 
France, Germany, Japan, and so on; that the United States was going 

to take over with imperialistic methods the domination of other 
countries, and so on, by setting up fascist type of dictatorships, 

and the way it worked out, of course, was nothing like that. Anybody 
who was at all aware -- I have said before I don't consider myself an 
expert, but I read the papers, and think it is quite obvious that the 
Marshall Plan didn't work out like that; that they have democratic 
governments in most European countries; that the United States occupa- 
tion in Japan, contrary to setting up a dictatorship, executed many 
democratic reforms, which I think was extremely progressive and 
desirable for Japan as well as for the United States. I think it 
helped the Japanese people rather than harmed them. 

The Point 4 assistance to various countries, far from being 
an attempt at military domination -- I remember particularly the 
doctrine of the Socialist Workers Party was that the United States was 
going to inherit the British Empire -- I remember this is something 
Leon Trotsky said in some of his writings -- that the United States 


was going to inherit the British Empire as the British Empire 


crumpled; that the United States would take over British colonies by 


force; that, coupled with dollar policies, and so on, they would 
sooner or later control all governments. I think, contrary to that, 
the evidence is that the United States has helped colonial govern- 
ment to self-government. The Point 4 system has helped them to be- 


come more independent. 
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I think that the United States’ attitude toward India, for 
example, is very healthy; that it has been more or less assisting them 
to get food, assisting them to set up industries, but not meddling 
in their government, which is entirely contrary to everything in the 
doctrine that I once more or less subscribed to. | 

Q How do you feel about the admission of Communist China into 
the United Nations? | 

A I think as a matter of principle, I think there is no 
difference between them being in the United Nations or the Soviet 
Union being in the United Nations,because I think they are essentially 
the same type of governments; I think they are both dictatorships, so 
that I would say that I am not opposed to it as a matter of principle, 
but I think they should not be admitted to an organization which is 
set up to guarantee world peace as long as they commit acts of 


| 
aggression. I think that if they show by deeds, not words, that they 


are interested in peaceful cooperation, I think they should be admit- 


ted. 
KR RR KKK KK | 


Q Would you describe the relationships between the union and 
the company from the time you first came to work in the plant until 
the time that you left, especially in connection with |the problems 
that union shap stewards felt they had vis-a-vis the company during 
this period? ! 

A Well, I could talk about that -- 
Q Go right ahead. 
A -- for about 20 hours. | 
When I first came into the plant there was a struggle go- 


ing on between the UE, which was the Communist dominated union which 


| 
i 
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had the contract with Sperry at that time, and the new union, which 
was the IUE, which was officially recognized by the CIO. Itisa 
very hard thing to prove, but my feelings were that the company was 
probably partial to the UE because I think, as was shown in many 


other plants, they were able to make deals with the UE because the UE 





was SO anxious to retain its hold. 





In other words, they would sign contracts with them either 
at no increase in wages, or a small increase, just to keep a union in 
the company which was weak; and I felt that the CIO had a lot more to 
offer the people in the shop. 

I had always -- I had previously been a member of the UE in 
other plants and had always been opposed to their leadership; they 


were very dictatorial; I felt they had no interest in the American 





workers. I felt that they more or less followed the Russian foreign 








policy, and I think this was proven beyond any doubt when Hitler 
attacked the Soviet Union and they switched their policies in the 
United States in all the trade unions in which they had any influence. 
Well, as soon as I was in the plant, as soon as I passed my 
trial period there, I helped; I even discussed, the first few weeks I 
was in the plant, I discussed with other members of my own department 
this question of the IVE versus the UE. I campaigned for the IVE 
for the CIO, and in my department -- I was in the toolroom at that 
time -- I had one of the leaders of the UE. I think he had been the 
president of the union at one time, and he was probably their out- 
Standing spokesman in the plant. 
I debated with him in the shop many times, and when the 


final vote was taken, I think the tool room was about 98 per cent in 
favor of the IVE. 
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| 
| 


Then I wasn't too active in the union the first few months 


I was there, and, as a matter of fact, at that time I had more or 
less, - because of my previous experiences and because of previous 
changes in my own political thinking and so on, I didn't want to 
be active in anything, but I just couldn't more or ese help it, be- 
ing in the shop there and seeing what was going on around me; I took 
some interest in the union affairs, and after a while I became a shop 
steward. | 

I was Aeenetate Editor of the union paper for a while. 
I was appointed to that job. I didn't want it, and I resigned from 
it as soon as we found somebody else to take it. | 

I soon found out that the company was not only hostile to 
the union, but I found out that they would use underhanded means to 
get rid of union stewards who they thought were too outspoken or too 
aggressive, and I know there were a number of such cases where I took 
the part of stewards who were fired on various pretexts or forced to 
resign on various pretexts. I think in a few cases the stewards were 
actually framed. | 

There was a time when it became a major issue within the 
union that the union was not able to protect its own stewards. I 
think there was something like eight or nine stewards fired in two 
or three months, all of which had nothing to do, ostensibly, with 
union activity. One was accused of staying out sick while actually 
he was not sick enough to be home from work. I mean that is a moot 
point. I think whether or not a man is sick enough to be at home 
from work only the individual could tell, but they fired him for 
that, and nothing could be done about it. | 


A group of stewards was fired in connection with a demon- 





- 178 - 


Stration in the plant. Some stewards were not even in the plant at 
the time of the demonstration, yet they were fired for it. 

There was a wildcat walkout on the day shift. I was 
working nights at that time, and I remember a number of night shift 
stewards were fired, supposedly for instigating this walkout, and 
they weren’t even in the plant at the time it happened and I know for 
a fact that they had nothing to do with it, because they were taken 
as much by surprise as I was when they came in to work that night and 
found they day shift had walked off the job. 

So the situation in the plant the last couple of years I 
was there was very, very tense between the union and the company, and 
I think that partially accounts for the long strike they had this past 
year when I was no longer in the plant, but they had a pretty long 
strike, which I don't think was -- my own opinion is that one of the 
reasons for the long strike was that people in the plant were so angry 
at the company that they were just ready to walk out. I don't think 
the gains they made, the contract gains, were -- I think it was more an 
emotional act than anything else. I don't think the contract gains 
they made were that important to warrant the long strike that they had, 
but the feeling was very high in the plant. 

Q Did you have any run-ins with the company prior to your 
discharge effective as of May 9, 1954? 

A Yes, there were several occasions when I was told that I 
was going to be fired, and in one case it was attusldy; I believe, an 
attempt at a frame-up. 


I had also bemwarned by some foremen and supervisors who 


asked me in a friendly way, not antagonistically, that if I wanted to 


keep my job, they were out to get me and I had better be not so out- 
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spoken and I had better not speak my mind as often as I did and not 
fight grievances as hard. | 
As a steward, I got grievances from people in my department ; 


I got quite a few pay increases for them, and got quite a few jobs, 





and I won most of the cases I handled without ever going into arbitra- 
tion, and the cases of mine that were taken to arbitration we invari- 
ably won, too, but the one case that stands out in my mind when they 
tried to fire me was the time when I told the foreman l was going to 
be absent the next two nights from work for personal reasons. 

They always mark down on your record what reason you are 
absent from work, and if you are a union steward one of the reasons 
can be union activities, for which the company, according to the con- 
tract, has no recourse. In other words, if you are absent for union 


activities, they cannot quarrel or take action against the individual 





for that. 
Since I was on a number of union committees and was union 

steward, I could have said I was going out for union activities, but 

I said I was going to be out for personal reasons. In fact, this was 


in 1952, and it was for the Olympic trials in fencing, and I had 





qualified for the finals and would have been on the Olympic Squad, 
and I wanted to be present at the finals, which were held on two 
successive evenings in New York. : 

I was working on the night shift, so I had to take. off 
work to go to them, and I wasn’t feeling too well at the time I fenced. 
As a matter of fact, I fenced with a 102 and a 103 fever both days. 
and I didn't make the team, but I came very close, and after that I 


was sick and I called in sick. I was sick in bed for a few days. 


I called in to the plant and told them I was sick. 
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When I returned to work -- this was at the beginning of 


these various firings that they were having of the stewards and I 


wanted to make sure my record showed the right thing, so I asked the 


foreman how he had marked my attendance card. He said he knew I had 
called in sick the last few days and he said, "I marked you sick." _ 

I said, "What did you mark me the first few days?® 

He said, "I marked you absent for union activity," and 
I said, "But I wasn't out on union activity and I told you I was not 
going to be out on union activity." 

He said, "Well, it is a lot of trouble to change the records." 
He said, "Let it go that way and you can get paid by the union for 
being out.” 

I explained that the union didn't operate that way and I 
didn't operate that way. I wasn’t anxious to be paid for time I was 
out for personal reasons, and I told him that I wanted him to change thé 
record. 

The more he insisted on not changing it, the more suspicious 
I became and I insisted that he change the record. 

He finally agreed to change it and I make him show me the 
slip he was sending in to the personnel records office. 

About a week later Mr. Oestreicher, the personnel manager 
of the company, came down -- he stayed over for the night shift; I 
was working nights most of the time I was at Sperry -- and told one 
of the union officials he was going to fire me that night. 

I was called into the office and he held a clipping in his 
hand and he said, "Somebody turned in this clipping to us. It appears 
that on a night when you were supposed to be out for union activity, 


you actually weren't out on union activity." 
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I said, "What night was it?" He told me what night. I said, 


"The company records will show that I was aut for personal reasons, not 
for union activity." | | 
We had quite a beef about it; we called each other a few 
names; and he finally passed it off as a joke. As I remember, he 
was leaving the office, one of the shop committeemen for the union 
asked, "What about this firing of a steward you were telling us about?" 
And he said, "Can*t you fellows take a joke?" | 
I thought it was kind of a poor joke, and I think if I 
hadn't suspected what they were doing in advance, I would have been 
fired then and the union wouldn't have been able to do anything about 
it. I had to call the foreman in and remind him, and he admitted that 
I had told him I was going to be out for personal reasons. 
Q Now, over these last few days, did you have a conversation 
with a man by the name of Lawrence McKenna? : 
A Yes, I did. 
Q And were you present two days ago on a Saturday morning 


when I had a phone conversation with Lawrence McKenna, you having 





called Mr. McKenna prior to my getting on the phone? 
A Yes, I was there. : 
Q Do you recall what transpired in that phone conversation? 
A Well, I recall your asking him if he recalled what happened 
when he went down with me that time to fill out this form. 
Q You mean the DD-98, PSQ, Personnel Security Questionnaire? 
| | 


A Yes. 
xe*eaR KKK HK 


THE WITNESS: You asked him why he didn't come down to your 


office. I had asked him to come down and was under the impression that 
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he was coming, and I got the impression from what you were saying to 
him that he had been advised by his lawyer, Civil Service lawyer, not 
to voluntarily testify at this hearing, and you had told him -- 

well, his lawyer told him he shouldn't come down unless he was sub- 
poenaed, and you told him you didn’t have the power of subpoena to 


force him to come down. 
KRAK KK K K 


Q I just want you to try to exhaust your recollection about 


what took place. If you do not recall, you do not recall; if you do 


recall, just tell us as much as you recall. 

A You were discussing with him what took place when he went 
down with me, and he was, I gathered, telling you about it, and from 
your repetition of some of the things I gathered he had said he «.: 
recalled the whole thing was made very light of at the time; that it 
was not emphasized by the company in the company personnel office as 
something to do with a government check on me personally; that they 
had said that everybody in the plant was getting these forms and it 
was just a routine matter. 

Q Was Mr. McKenna in the plant as of the date of your dis- 
charge? 

A No, he was not. He had resigned previously. 

Q When had he resigned? 

A Oh, it was at least six months before I was fired. I think 
it was sometime in '53, as a matter of fact. 

Q Mr. Spector -- 

A I also remember your asking him about whether or not he °: 
went with me to the personnel office, and I gather that he told you 
that we had gone together, and so on, to check my employment. 





366 





! 
| 
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You asked him what he had done after we got the form, I 
remember that. | 
Q And that is about all you can remember? 
A I think so. 
Q But you specifically remember Mr. McKenna saying that he 


would not come down here unless he was subpoenaed? 





A Well, I remember your discussing that with him on the phone, 
and I got the -- originally I thought he would, but when -- when I 
spoke to him, I thought he would, but then he apparently changed his 


mind. ! 
Q On whose instructions did you speak.to Mr. McKenna to ask 
him to come down here to testify? 3 


A On yours. 


Q Did I sound very anxious to have Mr. McKenna come down? I 


mean, could you tell pursuant to our conversation? ! 


A Yes. You said I should get him down by all means ; make sure 
he comes, and so on. | 
Q In my conversations with Mr. McKenna, did I sound anxious 


to have him come down? 


A Yes, you did. You sounded as persuasive as I have ever 


heard. 
xe KK KK K | 


RECROSS EXAMINATION 
By Mr. White: 3 . 
Q Mr. Spector, was your father ever a member of the Socialist 
Workers Party? ! 
A No, sir, he was not. He was very hostile to it. 


Q Do you know that one of the allegations of the statement of 











- 184 - 


reasons, No. 7, alleges that your father registered as a member of 
the American Labor Party? 

A Yes, sir, I do. 

Q Have you talked to your father about that? 

A Yes, I did. I asked him if he registered American Labor 
Party in that year. 

What did he say to that? 
He said he thinks he did. 
Do you remember when you talked to him? 

A Sometime after I received these charges. He wasn't sure, 
but he thought he probably did. 

Q You father is not here today, is he? 

A No, he is not. 

Q Nor was he here at any of the previous days on which 
this hearing was held? 

A No, sir, he was not. 

Q Don't you think it would have been a good idea, inasmuch as 
the allegations refer to him, that he be present or explain to the 
Board his reasons for so registering? 

A Well, I didn't realize that that was pertinent, because we 
Said right at the beginning, I believe, that it was true that my 
father had registered. We checked the records and found that he had 


registered American Labor Party, and it was not true that my mother 


had so registered because the record showed that she didn't register 


or vote that year. 

I don't believe my mother ever registered with the American 
Labor Party. We said that right at the beginning, so I didn't think 
it was necessary; I didn't think there was any dispute about that. 
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Q You did state in your answer, did you not, that you thought 
your father was politically unaware at the time and - 

A I don't believe he registered American Labor Party for the 
same reasons I did, I will put it that way. My fachen was very much 
pro-Roosevelt, and I think possibly the fact that Wallace was running 
on the American Labor Party ticket might have had something to do with 
it. : 

Q Was it just a coincidence that both your father and your- 
self registered for the first time ALP in the same year, 1948? 

A I think it was. To the best of my recollection, it was a 
coincidence, because most of the time I discussed politics with him; 
especially when I was in the Socialist Workers Party we didn't see 


eye to eye on most things. | 

Q Well, do you remember if in 1948 or prior to 1948 you dis- 
cussed registration in the American Labor Party with your father? 

A I don't recall having ever discussed it with him around that 
time, no, I don't think so. I had discussed politics with him in 
general, and I had expressed my viewpoints on different things to 
him. We usually disagreed. : 

Q Do you remember if you knew in 1948 that your father intend- 
ed to register ALP? ! 

A I am pretty sure I did not know it at that time because I 
was surprised when I saw it on the list of charges. : 

Q Do you know if he knew that you were going to register . 
ALP in 19482 : 

A It is possible, but probably not, I would say. 

Q In 1948 was there a policy or a program in the Socialist 


Workers Party to infiltrate the American Labor Party? 
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A The Socialist Workers Party had, ever since I had been a 


member in 1939 or 1940, they had always advocated a labor party in 
general, the idea of having a labor party aside from their own 
Socialist Party. They believed in a general labor party that would 
represent labor unions and have various labor groups in it, and they 
had always more or less urged people to support the idea of a labor 
party. 

They had -- I think they endorsed American Labor Party 
candidates from time to time. I wouldn't say they had a policy of 
infiltrating it, because I think they are realistic enough to know 
that they couldn't possibly with their strength fight the control. I 
think most of the people were aware it was controlled through a large 
part of this time by the Communist Party, which they realized was 
much stronger than they were and much larger numerically, so I don't 
think they would have had such a policy, although they would encourage 
people to attend meetings of other organizations such as the American 
Labor Party. 

Q Was it your belief when you registered ALP in 1948 that the 


American Labor Party was dominated and controlled by Communists? 


A I felt it was controlled at that time by Communists. I 
felt, however, that most of the people who were in the American 
Labor Party were neither Communist nor Communist dominated in the 
sense of their political thinking. In other words, I felt that the 
organization was in the control of the Communist Party, but I didn’t 
feel that the people in the American Labor Party were in the control 
of the Communist Party. 

I don't know if I am making myself clear, but that is 
the -- 
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Q Did you register in the American Labor Party in 1948 and 
1949 pursuant to a policy of the Socialist Workers Party or pursuant 
to instructions from anyone in authority in the Socialist Workers 
Party? | 
A No, I think they would have preferred it if their members, 
probably, would register Socialist Workers Party if it was possible, 
and I believe the Socialist Workers Party did have a candidate, on 
the ballot in that year, if I remember correctly. 
Q Does the normal relationship between father and son exist 
between you and your father? | 
A I think so, yes. : 
Q You see him quite often? : 
A Probably about once every two weeks or so now. He is work- 
ing out of town right now, in Connecticut. 
xe eK KK KF 
REDIRECT EXAMINATION 
By Mr. Shapiro: 
eR Re ok ak | 
Q Now, Mr. Spector, about this ALP registration in 1948, 
subsequent to your registration in the ALP and subsequent to the time 
that you resigned from the Socialist Workers Party, have you regis- 
tered to vote in any particular party? | 
A Well, I registered several times subsequent to that. Most 
of the time I have registered independent, and I think it was last 
week I registered, and I registered Republican. | 
Q Why did you register Republican last seat 
A Well, in my community I would say that most of the politics 


is Republican politics, and the issues there very often in the 
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Selection of candidates and various things that come up in connection 
with the school board I think are more or less decided within the 
Republican Party, and I wanted to have a say in it. 

Q Now, Mr. Simms asked you whether or not you belonged to 
any political party at the present time, or have you belonged 
to any political party other than the Socialist Workers Party. Do 
you believe that registration in a political party is the same thing 
as membership in it? 

A I don't think so. I don't consider myself a member of the 


Republican Party. 
a 


Q Now, in 1948 do you know whether the ALP was supporting 
any prominent Republicans for public office? 

A The ALP, as I recall, used to support both Democrats and 
Republicans and also run their own candidates. 

Q Do you know whether in 1947 or 1948 the ALP in New York 
supported the candidacy for the State Supreme Court of an individual 
by the name of the Honorable J. Edward Lombard, a member of the 
Court of Appeals for the Second Circuit, that is, the United States 
Court of Appeals? 

A I don’t remember the name specifically. I think they 


were supporting a Republican judge, as I recall, -- I am not sure 


whether that is the one or not -- because they did that quite 


eee KKK KK KK KK 


TESTIMONY OF RICHARD OBERLAND ARTHER 
ee KK KK KK K 
DIRECT EXAMINATION 


eK KK KKK K 


Q What is your profession, Mr. Arther? 
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Scientific lie detection. 

And with what firm are you associated? 

John E. Reid and Associates. 

xe KK RK KR EK 

What is your position with the firm? 

I am New York Director. 

Did you graduate from college? 

Yes, sir; Michigan State in 195l. 

What degree did you obtain? ! 

In Police Administration, it was a Bachelor of Science 

Following your graduation from college, what did you do? 

While at Michigan State, I checked around, and everybody 
told me the best place to go for lie detection was to John E. Reid 
in Chicago. Since I was interested in that, I decided to enter that 
field, so I went in September 1951 to training for six months with 
John Reid. I was his only student during that period of time. Also 
instructing me besides Mr. Reid was Fred Imbau, who is Professor of 
Law at Northwestern. 

After six months I got a degree as a polygraph examiner. 

Polygraph, what does that mean? : 
A Well, that is the word we use to describe this instrument 
_ which the newspapers often refer to as a lie detector. 
Q And the instrument you are pointing to is the instrument 


which is now on the desk in front of the Board? | 


A Yes, sir. | 


Q Following your course of instruction in the techniques of 
lie detection, what did you do then? ! 
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A I stayed on as a member of the staff in Chicago, for a year 
and a half before I came here to New York as the New York director. 

Q In other words, for the past four years your entire life dur- 
ing this period has been devoted to the science of lie detection? 

A Well, with ome exception. I do teach. I am on the police 
science staff at Brooklyn College. I was appointed to that in 
January 1954, and then in January 1955 I was appointed to the staff 
of the New York Institute of Criminology. 

Q Have you done any research in the field of lie detection? 

A Yes, Sir. Starting in 1951, I began to make various studies 
which had to do with the symptoms of people taking the test. The 
result of that was published in the Journal of Criminal Law, 
Criminology and Police Science. 

I also in June 1952 began a one year research project for 
the Office of Naval Research. The result of that was also published, 
and I have also done other research, one having to do with the testing 
of juveniles, supposedly guilty, for the Chicago courts, and I pre- 
sented the findings of that before the American Association for the 
Advancement of Science in 1953. 

Q Have you done any other research on the use of the poly- 
graph in the courtroom or in the courts? 

A Yes, I have. I did research on the use in Chicago by our 
firm on paternity defendants, who tested during the five year period 
almost 600 of them, and that was published in the Journal of Criminal 
Law, Criminology and Police Science. 

Q Besides this, have you done any other research? 

A Yes, I have had other articles published in the Journal 


of Law, Criminology and Police Science having to do with lie 
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detection. 





Q Besides the articles you have mentioned and the research 
you have mentioned, have you done any other writing in the field? 

A Yes. I assisted Professor Imbau and John Reid in prepar- 
ing the third edition of Lie Detection and Criminal Interrogation, 


which is usually considered the standard text in the field. I did 





almost all of the background checking. 


ee RK HK KH 

Q Do you belong to a scientific organization? 

A Yes; I am Secretary-Treasurer of the American Academy of 
Polygraph Examiners; I am a fellow in the American Academy of 
Forensic Sciences, and a member of the New York Academy of Sciences. 

Q Are you a member of any law enforcement organization? 

A Yes, I am an associate member of the International Assoc- 
lation of Chiefs of Police and the International Association of Arson 
Investigators. | | 

Q To how many persons have you given polygraph or lie 
detector examinations? : 

A I would estimate conservatively 3000 people I have tested 
myself, and about that many people I have tested in bontunceten with 
other examiners, so that would make the total around 6000. 

Q Were any of these tests given at the request of officers 
of the court, such as judges? | 

A Yes. While in Chicago I have at least 600 at the request 


| 


of some 25 to 30 judges. 


Q Is the instrument, this polygraph machine that you use, 


Mr. Arther, 100 per cent accurate? 


| 
A No, it isn't, and I never claim it to be, nor does anybody 
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in our firm claim it to be. The polygraph is just like any other 


scientific instrument; it is only as good as the man operating it. 

We have made studies going back through our cases, and in 
the past nine years in testing over 8,800 people, we have made some 
tabulations; we figure our maximum possible error is one per cent, 
but our known error during those nine years has been .0005. 


Q Now, I understand that there are different types of poly- 


graphs. Which type do you use? 
A This is called the Reid Polygraph. It was developed by 


John Reid. He made the only invention,you might say, for lie detec- 
tion in the past 40 years when he invested this chair (indicating) 
for making recordings; that is, this type. 

Q Have you ever trained anyone in lie detection? 

A Yes, I have trained George Harmon, who is now in charge of 
our San Francisco laboratory, and at the present time I am training 
one of the members of the Federal Government investigative divisions 
here in the city, but I would prefer not to give the organization he 
is with. 

Q Do any federal agencies use the polygraph? 

A Yes. Without an exception, I believe every major one does; 
at least, the Air Force, the Army, the Navy, the Federal Bureau of 
Investigation, and the supersecret organizations that you read about, 
the C.I.A. and the National Security Agency. They all use the 
polygraph. kek RR OR OK 

MR. SHAPIRO: Then I would like a ruling from the chair 
with respect to the qualifications of the witness as an expert, and 
if he will be admitted to testify as an expert in the field of 


scientific lie detection. 








- 193 - 





CHAIRMAN WALDMAN: Yes, it would appear that he is qualified 





as an expert and that we will accept his testimony as expert testimony. 


Ke KKK KK KH 
Q When did you first meet the subject of this proceeding, 


Novera Herbert Spector? | 

A I met him two days ago, just about at this very time, a 
little bit later, when he came in Saturday afternoon for atest. I 
met him in conjunction with you; you were also with the subject, Mr. 
Spector, and Mr. Shapiro gave me the facts concerning this case. 

Q Did you examine Mr. Spector on that date? ! 

A Yes, I did. I had a list of questions Mr. Shapiro gave me, 
and I went over those questions and made some shancee| made some new 
questions of my own which I thought were better worded, and then I 


discussed these questions with the subject, and I only tested him on 


xk eK Kk KK | 





one actual test. 


Q Now, when you came into the room this afternoon, you 
handed me this document. Is this your report? Would you examine 


it, please? 


A Yes, that is my report. 
xe eK KKH 


CROSS EXAMINATION 
By Mr. White: 
Q Mr. Arther -- 
A Yes, Mr. White. 
Q You say that there are several different types of this 
polygraph machine? : 


A Yes, sir. 


Q In your opinion, are they all of equal efficiency? 


| 
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A Basically, yes. However, to be a polygraph -- I mean, the 
word "poly comes from the Greek "many"; "graph" of course means 
writings. 

> The basic polygraph has two recording pens; one records 
the blood pressure pulse, and the other records the breathing. 
426 Added to that in the 20's was a recorder that is called the 
> GSR -- to make it simple, it records perspiration. That is on that 
recordes, too. 

Now, that is the most anybody has that I know of today, 
either in the Federal Government or outside, except for our organiza- 
tion. They make those three recordings. 

We have added a chair that makes the arm and leg recordings, 
and also a special pen for picking up another breathing recording. 

We get the chest and stomach recording of the breathing instead of 
one just like the others, so this is a refinement; it has all the 
recordings the others do, with these additions to it. 

Q So are we to gather that this machine -- 

A Is the most complete there is, sir. 

Q And its results are based on pulse, breathing and perspira- 
tion, is that correct? 

A Yes, right; blood pressure, also; two breathing recordings, 
perspiration, arm and leg movements. 

Q And as you said, the accuracy of the results is based in 
large measure on the qualifications of the examiner? 

A Yes, sir. 

Q Have you ever heard of any methods by which the accuracy 
of the machine could be defeated by the actions of the subject? 


427 A Yes, there are. The easiest way to defeat it is to make 


movements with your arms and legs that causes changes in a person's 
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blood pressure. This is like taking an inner tube; let's Say that 
pressure in that inner tube is 30 pounds per square inch. If you 
were to Squeeze a section of that inner tube, the pressure now may 
be going up to 35 or 40 pounds per square inch. You displace that 
air. | 

With the blood system going through the arteries, the 


veins, the same situation occurs. By pressing down, just laying your 





arm on your desk and pressing down, or pressing down on the seat of 








your chair with your legs will cause a rise in blood pressure, which, 
if you do that at certain places -- we don't only ask those questions 
you have before you gentlemen; we also have such other questions, as 
"Were you born in the United States?" "Do you live in New York State?® 
Well, if you were to do that on these staninciess questions, 
press down, you would cause a rise in your blood pressure, and then 


if you relaxed when the main questions were asked you -- in this 





particular case about the Socialist Workers Party -- it would show a 
lesser rise which would be, of course, due to deception, so in 1942 
that is why John Reid developed this chair, so if anybody does’ that 
to us, we catch it immediately, and we have never had an innocent 
party do that. It has always been the person that has been lying that 
tries to defeat the test. | 
But we do have that recorder that tells us whenever a person 

is doing that, and Mr. Spector, when I tested hin, was not doing that. 

Q I have heard that by contraction of the toes or bending of 
the toes the machine may be made inaccurate, is that correct? 

A Well, yes and no. That again is -- we can pick that up 


through our leg recorder, because to move your toes, you have to move 


your thigh muscles. 
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The second thing is, it is probably a state of mind in the 
person, and if he thinks he is beating the test, he probably will, 
so in certain cases that might be so, no question about it, but again, 
I would pick that up through our recorder. 

Q How about a prolific natural perspirer? Would you be able 
to conduct an accurate test on him? 

A Yes, we would, because that is our least important recorder. 
The fact is, I did not even use it in Mr. Spector's case. I only use 
it less than 4 per cent of the time. 

We have the instrument containing that recording, but this 
particular test was not used because I did not give him any types of 
test in which that recorder is valid. 

The type of test that is most valid is called "Peak of 
Tension”, and I had no occasion to give Mr. Spector a Peak of Tension 
test. 

I might add for the Board's information that that is very 
unreliable as a recorder and yet half of the lie detectors in use 
today, to use that term, that is the only recording they make, per- 
spiration, so sometimes when you hear about a lie detector making a 
mistake, it is not the polygraph making it, or one of these other 
devices which can be bought for $24.95. 


@ I gather from your testimony that you asked many questions 


of Mr. Spector other than those that appear on your report? 

A Yes, sir. | 

Q And those questions are of an introductory nature, and 
I assume are of a manifestly true or false character? 

A Yes, sir; right. 


Q When you build up these percentages or when you arrive at 
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\ 


these percentages as to the accuracy of your tests, do you include 





those questions in determining the percentage of accuracy? 

A No. What we did in determining our percentage of accuracy 
was to go back through our files and find out how many mistakes turned 
up later in anybody we tested and how many verifications we got. 

For example, if there was a theft from one of your offices 
and you had seven employees that could have stolen your wallet, let's 


say, from your desk drawer, and we were to test four people and call 





them innocent and the fifth person we tested showed a lie reaction, 
we interrogated that man and he would confess to us; when a man gives 
a voluntary confession, that proves that his recordings, when we 
interpreted them as deception, were really deception, and the four 
persons we tested in the beginning that gave an innocent reaction, 

in our opinion, that was verified as correct, so that is how we got 

| 


to that conclusion. 


Q Your first question on the report, Mr. Arther, is, "By 1950 


had you really resigned from the Socialist Workers Party?" Where did 


you get the date 1950? | 

A I discussed that with Mr. Shapiro. I discussed it with 
the subject before I asked him. He said that he thought it happened 
in 1949, most likely, that he had resigned, but to be absolutely 
sure and to remove any doubt from his mind, I said, ny am going to 
make it 1950." | 

I also said, "When I ask you, ‘Herb, did you really re- 

sign?' I mean really, that you cut yourself off; it wasn't just a 
form you sent in so it appeared as if you were resigning but you 
weren't. That means did you really resign in the true sense of the 


word .* 
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> Each of ‘these questions I discussed with Mr. Spector before 
I asked him. 
Q So even before you put the machine to work, you knew what 
” the answers would be, did you not? 
431 A Yes, sir. 


Q Mr. Arther, if a person who is being subjected to this test 
> had forgotten the facts called for by the question, could he answer 
it either way and not affect the machine? 

A That would depend very much upon the person and just what 
was involved. 


This is an unusual type of test I ran in this case because 





there is that doubt in the subject's mind exactly when he did resign. 
¢ Usually it involves asking a person specific questions where there is 
no doubt that he knows the answer. 
For example, "Did you steal Mr. Waldman's wallet from his 
desk?" Either he did or he didn't. He knows it. 
In this particular case it is going back on the memory, and 
. I only record what the man believes to be the truth or a lie. 
For example, in my opinion, he believes he is telling the 
truth to these questions. Very possibly if he is mistaken and he 
? didn't resign until even later, the polygraph would not catch that 
as a lie because, as I say, we are recording what he believes to be 
the truth. 
» Q Is it a fact that in every test the results of the test 
depend a great deal upon the type of person that the subject is? 
ig A Yes, sir. | 
¢ Q And does it depend a great deal upon the degree of 
432 cooperation that the subject gives the tester? 
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A Yes, sir. 
Q The second question is, "Did you officially resign from 
the Socialist Workers Party so that you could go underground?" 
Now, I believe that on the second page of your report you 
Say that you at first asked the subject that question in a different 


form. 





A Yes, sir. The subject himself brought up that question. 
As I tested him, I noticed that he was not giving me what I would 
term a lie reaction, but there was a confusion reaction in his mind 
-- he couldn't interpret it, to questions 2 and 5 on page ia 

Q So did you come to the conclusion, Mr. Arther, that with 
the omission of the words "so you could go underground" the answer 
to the question was untruthful? ! 

A No, what I did was, I reversed it. He said, "Every time 
you start to ask me that question, '*Did you officially resign from 
the Socialist Workers Party,'™ he knows the answer is yes; then I 
ask hin, "So you could go underground” and then he has to tell me no, 
so I said, "Okay, letts see if we can change it.” So I changed it 
to "In order to go underground, did you officially resign from the 
Socialist Workers Party?" i 

In other words, I put that, "So you could go ) underground” 
at the very beginning rather than at the end, and after that I 
believe I asked him that question at least twice nore, possibly three 
times, and there was no disturbance whatsoever on that question, 
which indicated to me he was telling the truth. There were 
disturbances previously because of confusion on his part; he would 
start to answer, "Yes," and when I got to the end of the sentence, 


he would have to answer it "No." 
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Q So the words, "so you could go underground” are perhaps the 
controlling words in that question, are they not? 

A Yes; in his mind it was causing a confusion. 

Q Now, you don't know what he meant by "going underground”, 
do you, Mr. Arther? 

A Well, I discussed that with him before even the first test 
on Saturday, what I meant by going underground and what did he mean 
by it, and I got the impression that he understood at least to my 
point of view, what going underground meant. 

Q Well, what does it mean? 

A Well, we decided that it would be supposedly leaving the 
party, breaking off with it, but he really wouldn't; he still would 
be working with it trying to get to it information, or at a later date 
be able to get in a position of trust so that he could carry out orders 
or provide them with information, although supposedly he had broken 
from it in 1949. 

Q You didn't ask him the question, did you, as to whether 
or not he still believes in the principles and philosophies of the 
Socialist Workers Party? 

A No, sir, I did not, for a very specific reason. I dis- 
cussed that with Mr. Shapiro. I said I don’t like to ask a question 
because it is an opinion question. In other words, I like to make it 
definite. 

For example, if I were to -- people come to me and they 
want to test their wives or their husbands on "Do you love me, 
darling?" 


Well, of course, I always refuse because, first of all, 


I don’t like to handle that type of case ever, and the second thing 
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* is, if I were to ask a man, "Do you love your wife?" ne well, what 
is love and what is hate? "Are you loyal to the United State Govern- 
ment?" It is too abstract a term. I don't ever like to ask a per- 
_” son an opinion question. I like to make it definite. So if you 


notice, I tried in these questions to make it a definite thing we 





were looking for. | 
Q In Question No. 3, you say, "Since the meeting of 1951 
have you attended any meetings of the Socialist Workers Party?" and | 
| I ask you why you picked the year 1951? : 
. A Well, he said he believed he resigned in 1949 and that 
possibly he attended a meeting as a observer in 1950, so I said, 
"What about *51?" He said absolutely not. I said, mht any time in 
$ 51"? and he said no. | 
So I said, "All right; I will ask you, "Since the begin- 
ning of 1951,'" since there was a doubt in his mind whether he 
attended meetings or not in '50. I wanted to get away from it 
completely, and I didn't figure six or eight months would make that 
much difference. 


Q Did Mr. Spector tell you that it was his recollection that 


id he resigned from the Socialist Workers Party in the latter part of 

F 1948 or the early part of 1949, or did he just tell you that he 
resigned in 1949? : 

A No, he did tell me he was confused on the dates, so that 

i= is why I made it "by 1950," so there would be, according to hin, 

) absolutely no confusion when I made it that way. | 

Wy Q Well, did he tell you anything about the year 1948 as the 

l. year of his resignation? : 


435 A He mentioned that it was possible that he had resigned 
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or in 1949, so I didn’t want any confusion on the man's part 

it was like that, so I put it in 1950. 

Q In Question No. 5 you say, "Did you omit mentioning the 
Socialist Workers Party on your PSQ for the purpose of deceiving 


governmental investigators"? Do you remember that question, Mr. 


Arther? 


A Yes, sir. 

Q Why did you include the word "governmental"? 

A Well, again I was discussing with him the question before 
I asked him -- first of all, I asked him what "PSQ" stood for, and 
he told me. Then I got to the point of it and he stated that he 
didn't do it to deceive the Federal Government, because he thought 
sure they knew he was a member of the Socialist Workers Party and 
that he wasn’t going to go around advertising the fact to the company. 

I said, "Well, I don*t care what your relations were with 
the company. As far as I can see, I am interested in "Did you do 
that so the Federal Government would possibly overlook you?*™ He 
said, sAbadlutely “nok,” so I said, "All right, I am going to ask it 
this way," and that is the way I asked it. 

Q Weren't you interested in finding out whether the omis- 
sion from the Personnel Security Questionnaire was deliberate or 
not? 

A Well, he more or less intimated in part that he mentioned 
the fact that he had asked the man if it included labor parties, and 
the man said no, so -- 

Q Whether it included labor parties? 

A Parties, and he said -- 

Q Is that what he told you? 
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A Yes, sir, and I said, "I am not interested in whether you 
left it out because you were a union man and you didn't want the 
company to know about it, but if you left it out for the purpose of 
deceiving the Federal Government, that is, I think, what the Board 
is interested in and that, to me, is the controlling thing.” I was 
arbitrary about it because -- : 

Q You came to the conclusion that that was what the Board 
was interested in? | 

A Yes, sir. ! 

Q Not that the Board was not interested in other deceit? 

A As I say, that was strictly arbitrary with me, yes, that 
is right. : 

Q Did you come to the conclusion that Mr. Spector deliberate- . 
ly omitted to include membership in the Personnel Security Question- 


naire because of the fact that he did not think it was for govern- 


mental purposes? 


A That it was not for governmental purposes? | 
Q Yes. 
A Yes, sir, that was my personal conclusion. | 





Q And was it your personal conclusion that the omission was 
deliberate? ! 
A I would say yes. Again, I didn't ask him that question 
on the machine. That would be just my own personal opinion in dis- 
cussing it with him. | 
MR. SHAPIRO: Mr. Waldman, I am going to raise an objection. 
CHAIRMAN WALDMAN: What is the objection, Mr. Shapiro? 
MR. SHAPIRO: I think the last question is! dirty pool 
quite frankly, nothing else besides that. : 
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Here is a man who has qualified as an expert with respect 
to lie detection and has given this man a test on the machine. To 
ask a man who is qualified as an expert in lie detection, based on 
the test that he has given pursuant to a scientific instrument 
where he is given certain conclusions, his personal opinion apart 


from the scientific test when he is qualified as that kind of an 





expert in order to get a contrary conclusion with respect to any 





other question the legal advisor wishes to put to him is something 
I think should not be permitted by the chairman, and I don't think 
it should belong in the record. 
CHAIRMAN WALDMAN: We will let the question and answer 
stand. I understand Mr. Arther testified to the conversation he 
had with the appellant, Mr. Spector, and he seemed to have come to 
some conclusion from the conversation he had, and his answer was 
responsive to the question. I don't think he was in any way trapped 
into making such an answer, and the answer will stand for what it is 
worth. 
Let's proceed. 
By Mr. White: 
Q After how many of these questions were there disturbances 
before your original question was put to Mr. Arther? 
A There were disturbances on only two. Those were Questions 
2 and 5 on the first page. | 
Q Well, don't disturbances indicate an untruthful answer? 
A No, sir. Now, we aren't just recording lies on that | 
instrument. We are recording almost any emotion, if you aren't 


careful. You are recording embarrassment, hate, surprise, confusion. 


We try to eliminate those as much as possible by putting the person 
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in the chair, putting the attachments to him, on him, and sitting down 
and discussing the questions even before we start the instrument. 
By that time he gets used to being in our chair, to having the attach- 
ment on him, and he knows the questions. I can see if he is 


embarrassed, confused, and so forth. 





On these two particular questions, 2 and 5, to me they in- 


dicated not lies; possibly, maybe it was confusion in his own mind 
as to just what was involved. : 


| 


He discussed Question 2 himself. If he had not brought it 
up, I don’t know what I would have said about it. I would probably 
have said I could make no determination. : 

That is why we give actually five or six teats, to make 
sure, and to compare results. i 


At no time were there indications of deception, as far as 





I am concerned. His responses weren't that great. Just what they 
were I didn't know. Sometimes they get greater, which indicates de- 
ception; sometimes it is just confusion. | 

So he brought up Question 2 himself. I reworded the 
question. After that there were no disturbances on it, which indi- 
cates to me he is telling the truth. : 

As to Question 5, I reworded it to put in the Federal 
Government, maybe making that much more plain to him, what was in- 
volved. : 

I talked it over with Mr. Shapiro. I asked him who he had 
discussed this questionnaire form with, and he said, if I remember 


correctly, it was a man who said he was the security officer. 


I said, "Did that man that discussed the form with Mr. 


Spector, was he a member of the company staff or what he a federal 
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Here is a man who has qualified as an expert with respect 
to lie detection and has given this man a test on the machine. To 
ask a man who is qualified as an expert in lie detection, based on 
the test that he has given pursuant to a scientific instrument 
where he is given certain conclusions, his personal opinion apart 
from the scientific test when he is qualified as that kind of an 
expert in order to get a contrary conclusion with respect to any 
other guestion the legal advisor wishes to put to him is something 
I think should not be permitted by the chairman, and I don't think 
it should belong in the record. 

CHAIRMAN WALDMAN: We will let the question and answer 
stand. I understand Mr. Arther testified to the conversation he 
had with the appellant, Mr. Spector, and he seemed to have come to 
some conclusion from the conversation he had, and his answer was 
responsive to the question. I don’t think he was in any way trapped 
into making such an answer, and the answer will stand for what it is 
worth. 

Let's proceed. 

By Mr. White; 

Q After how many of these questions were there disturbances 
before your original question was put to Mr. Arther? 
A There were disturbances on only two. Those were Questions 


2 and 5 on the first page. 


Q Well, don't disturbances indicate an untruthful answer? 


A No, sir. Now, we aren't just recording lies on that 
instrument. We are recording almost any emotion, if you aren't 
careful. You are recording embarrassment, hate, surprise, confusion. 


We try to eliminate those as much as possible by putting the person 
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in the chair, putting the attachments to him, on him, and sitting down 
and discussing the questions even before we start the instrument. 

By that time he gets used to being in our chair, to having the attach- 
ment on him, and he knows the questions. I can see if he is 
embarrassed, confused, and so forth. | 


1 
| 
| 


On these two particular questions, 2 and 5, to me they in- 





dicated not lies; possibly, maybe it was confusion in his own mind 
as to just what was involved. ! 

He discussed Question 2 himself. If he had [not brought it 
up, I don’t know what I would have said about it. I would probably 


have said I could make no determination. ! 


That is why we give actually five or six tests, to make 


sure, and to compare results. ! 
At no time were there indications of deception, as far as 
I am concerned. His responses weren't that great. Just what they 
were I didn't know. Sometimes they get greater, which indicates de- 
ception; sometimes it is just confusion. | 
So he brought up Question 2 himself. I reworded the 


question. After that there were no disturbances on it, which indi- 





cates to me he is telling the truth. ! 
As to Question 5, I reworded it to put in the Federal 

Government, maybe making that much more plain to him, what was in- 

volved. 
I talked it over with Mr. Shapiro. I asked him who he had 


discussed this questionnaire form with, and he said, if I remember 





correctly, it was a man who said he was the security officer. 
I said, "Did that man that discussed the form with Mr. 


Spector, was he a member of the company staff or what he a federal 





investigator?" 

Mr. Shapiro, if I remember rightly, said he thought he was 
probably with the company in a position as security man, so I said, 
"Well, why don't I’ reword the question to include the federal govern- 
ment, because there is no question about who I mean when I say 
*Federal Government'", so that is why Question 5 was changed. 

Q Well, you didn't say "Federal Government” in Question 5, 
did you? 


A Yes, sir; in the third paragraph on page 2, I reworded 


that question. | 

a So the question No. 5 as it appears on the first page of 
your report was a question that you originally asked? 

A Yes. . 

Q And the answer to that, which was "No," was the answer that 
caused the disturbance on the machine? 

A Yes, sir. | 

Q And that, as I get it from your testimony, that disturbance 
was not sufficient to indicate to you that the answer was untruthful? 

A That is correct. | 

Q That is, that the marking on the graph was less high or low, 
as the case might be? 

A Let's put it this way: It wasn't great enough to be a lie, 
and it wasn't smooth enough to be the truth. 

Q And how did the changing of the wording, in your opinion 
as an expert on this subject, result in no disturbance in-the mark? 

A Well, I could only guess that we talked about it and it 
cleared up any confusion in his mind. What I was trying to get at 
originally when I said, "The Federal Government," I said, "I mean 
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that means the FBI, the army, the navy, the air force, whoever the 





Federal Government is that might be deceived by your not mentioning 
that you were a member of the Socialist Workers Party; that is what . 
I mean by that.” 

Q So that on that theory the difficulty would have been 
cleared up by using the same wording in a question, would it not? 

A I don't quite understand, sir. : 

Q Why was it necessary, in order to obtain the result that 
was obtained, that you change the wording of the question? 

A Well, I can only guess that it cleared up the confusion 


in his mind as to what I was trying to get at. 
ee KR RK Ee | 
By Chairman Waldman: | 
Q With reference to Question No. 4 on Exhibit No. 9 in which 
you asked the question, "From 1950 to 1954 besides their magazine and 
newspaper, did you ever have any other business transactions whatso- 
ever with the Socialist Workers Party," to which the answer was, "No.®” 
I first would like to ask you whether or not the words . 
"business transactions" is not also a matter of opinion rather than 
fact? | 
A Yes. We discussed that before the tests on Sunday, and if 


you notice on page 2, that was changed. The word "business® was 
| 


Actually before I asked the question on Saturday which was 


left out. 


about business transactions, I said, "A business transaction to me --" 
I first asked for what he thought it was, and he more or less agreed 


with me, and I amplified it that that would be providing them with 


any information, their providing you with any information and orders, 
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their giving you any money, your pasSing to them any documents or 
information whatsoever. To me, that is a business transaction. 

However, on Sunday, I left out that word "business" com- 
pletely so as to get at the fact that maybe a business transaction 
only occurs when money is passed, so that would be any meeting at 
all with these people. 

So I discussed that question with him. I put in the 
qualifying words, "Besides receiving their magazine and newspaper," 
Since he mentioned he had gotten that, and although he didn't con- 
sider it a transaction I told him I considered it a transaction, that 
they were spending money, printing it, mailing it to him, keeping up 
their list; so far as they were concerned, it was a transaction. 

Q So that by Sunday the question was rephrased as is shown 
on the second page, "Did you have any other transactions whatsoever 
with the SWP?" 

A Yes, sir. 

Q And you thought that meant that would include any meeting 
at all with the Socialist Workers Party? 


A That is what I discussed with him, and I said, "That is 


what I am after." I said, "If you have had any meetings with those 
people, any instructions, orders, no matter how you got them, through 
some third party, to me that is a transaction, and if you answer 

*no* and you are lying, it is going to show me a lie." 

Q Letts assume for the sake of argument that in 1951 or '52 
or *53 the facts would show that Mr. Spector in fact had a meeting 
with an individual who was one of the leaders of the Socialist 
Workers Party at his home in which that individual tried to get Mr. 
Spector to come back to the Socialist Workers Party. 
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A He mentioned that to me. He brought up the fact that a 
person did come to him. I said, "Was there anything nore to it than 
--" He mentioned his name; I believe it was Murray Weiss. I said, 
"Was there anything besides his merely trying to get you in?" and 


he said, "No.” 





I said "Are you sure there wasn't any other purpose of that 
meeting or that you didn't have any contact with him at all?" And 
he said "No." | 

I said, "Okay, if that is it, just trying to get you back 
supposedly as a lost sheep into the fold, that would not be a 
transaction.” 


I actually had that in, "Besides Murray Weiss, from 1950 





to the end of 1954 had you had anycontact with anyone you knew to be 


a member of the Socialist Workers Party?" 
That is a question I had tentatively agreed upon to ask him 
Saturday, and then while I was discussing that with him, I thought 


instead of just having it, "Any contact with a member of the Socialist 





Workers Party," I would turn it into transactions, and I astuassy 
could have qualified my question to read, "Besides receiving any mag- 
azines and newspapers and that meeting with Murray Weiss." However, 
I thought that would make the question too long, so t purposely 
omitted it. ! 

Q In any event, your notes or recollection do not indicate 
that when you asked Mr. Spector whether or not he had any transaction 
whatsoever with the SWP from 1950 to 1954, that there was any confu- 
sion reaction on that at all? | 

A No, because we had agreed upon that os that that 


was not a transaction, if he was telling the truth as to what trans- 


pired during that visit by Murray Weiss. | 








- 210 - 





You see, we are limited by the number of questions, if I 


May add this, that we can ask a person. Usually I like to limit it 





to three. In this case I expanded it to five, knowing that he was 
an athlete and he could, I thought, take the pressure, and so forth. 
He seemed to be metally alert. However, we usually limit it to 
three issues. 

Anybody else who uses this technique conscientiously would 
have a very difficult time in a case like this where there are so 
many issues. Actually Mr. Shapiro wanted to ask more, and I said 
no. I said, "I have to limit it to what I think the Board would be 
most interested in.” 

I originally wanted to ask the question about meeting any- 
body that he knew to be a member of the party, and he brought this 
up, and so forth, so I thought if I limited it strictly to trans- 
actions and explained that to the subject, that is, that I meant if 
he received any orders or instructions or if he gave any orders or 
instructions, that would be a transaction, that would make it all 
inclusive. 


Q In giving your qualifications to the Board, one of the 


events in your life that you mentioned was using the polygraph at 


the behest of some judges in Chicago in paternity proceedings, is that 
right? 

A Yes, sir. 

Q I think you mentioned something about 25 judges? 

A Yes, sir, 25 or 30 judges that send us all types of cases; 
paternity is one; civil cases, felony cases, misdemeanor cases, too. 


Q Let's take paternity cases as one type of case. Can you 


tell this Board whether complete reliance in a paternity case is 





- 211 - 


given by the judges in Chicago to the polygraph results or is that 





just one factor which they take into their decision? | 

A I am speaking for the judge, of course, but he has indi- 
cated to us that he goes strictly by our results. They don't even 
use blood tests, because blood tests can only elininate the man. 

The judge feels that we can also put in the man as being the only 
one that had intercourse with the mother. | 

Now, this study I made involved 589 people that we tested. 
Of those 589, 88 per cent confessed to us that they had comnitted 
perjury; that they had lied in court when first testifying. 

That in itself bears out in many of our cases our results 
when, in almost nine out of ten cases, after we test a person it 
shows them to be lying, and the person then confesses that, yes, 
he did lie, or she lied, so to that extent the judges there who 
handle those cases do go strictly by our report. : 

Q It is your testimony, then, that the judge 100 per cent 
follows the report of your polygraph in a paternity case in 
Chicago? . | 

A Yes. We actually never testify. We put it in the form 
of a letter and mail it straight to the judge and he opens it up 
at the time of the trial; after they testify once and then they 
are tested, if the defendant so wants it, then at the second time 
of the hearing he opens up our report and reads it in open court 


and makes his decision on that. 


| 
| 
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REDIRECT EXAMINATION 3 


By Mr. Shapiro: 


Q Mr. Arther, in response to a question put to you by 





Bayt 
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Mr. White, let me see if I understand your testimony. Did Mr. 
Spector tell you that he was informed by the Security Officer when 
he asked him about this Personnel Security Questionnaire, that he 
was informed that it had nothing to do with political parties or it 
had nothing to do with labor parties? 

A It was political parties. I believe I testified earlier 


that it was labor parties, but I believe it had nothing to do with 





political parties. 

Q You also testified, Mr. Arther, in response to a question 
by Mr. White. that it was your personal opinion, although you 
hadn't tested Mr. Spector with respect to the question, that he may 
have been deceiving the company in regard to his prior membership 
in the Socialist Workers Party when he failed to mention the 
Socialist Workers Party on the form. 

Now, let me ask you this question: If you had a question 
put to you on a form and it says, "List all organizations,” and you 
asked the individual who had given you the form, "Does this include 
political parties?" and the individual said, "Oh, no, nothing like 
that,” and you failed to list the Socialist Workers Party and you 
were a member of the Socialist Workers Party, do you believe that 
you would be purposely deceiving the individual who had given you 
the form? 

A That is a hard question because -- yes and no. The very 
fact it is a political organization -- usually when you think of a 
political organization you are thinking of one of the two major 
political panéten ; which this is not; on the other hand, it was a 


political organization, apparently, although I am not an expert on 


the background of the Socialist Workers Party; it appeared from 
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what little I know of it to be a political party, so you could say 


yes or no on that. 
Q You would say it was a matter of interpretation? 
A Interpretation, yes, sir. i 


Q So that if the individual had interpreted the answer to his 





question that you do not included political parties to include the 

Socialist Workers Party, would he then be deceiving the company if 

that was his interpretation? ! 
A That it was a -- 
Q Political party. 


A No, he wouldn't be. 





Q But if he was under the impression that it was not a 
political party, then he would be deceiving the company? 

A Well, he would be, if he thought that the man answering his 
question was only talking about the Democrats or Republicans; other- 
wise, if he thought the man meant all political parties and he con- 


sidered the Socialist Workers Party to be political, then I would say 
no. ! 


And that is on your own personal opinion? 
Yes. | 


You didn't test Mr. Spector with respect to this? 
No, sir. | 
Q As a matter of fact, did I ask you whether or not this 


specific question could be asked of Mr. Spector? 


j 
| 
' 


A Yes, you did. ; 


Q And what was the reason for saying that you could not ask 
this question? ; 
A I said, "First of all, I am worried about the number of 
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questions; I am already two over my limit." At that time I was 
three over my limit. 

The second thing is, I thought that was, again, too much 
an interpretation, "Do you mean to deceive when you said it was in 
connection with being a political party?" I thought that would be 
too difficult a question for me to word to get a true response. 

That is why I finally ended up with breaking it down to "Did he omit 
it to deceive governmental investigators.” 
oe ek eR kk 
Q On the basis of your examination of Mr. Spector -- you saw 
him on two occasions, on Saturday and on Sunday -- 
ar , , RR RR RK H 

You spoke to him on those two occasions and questioned him 

at length, and you gave him an examination? 

A Tem, sir. 

Q On the basis of your report and on the basis of your know- 
ledge of how the machine works, and your expertness in the field, let 


us assume that the answers to these questions would determine whether 


or not Mr. Spector would have access to information concerning the 


hydrogen bomb, and if he were to answer these questions truthfully, 
he would have access, but if he were not to answer these questions 
truthfully, somebody or some board or some agency would determine 
that he would not have access to the information concerning the 
hydrogen bomb or the trigger mechanism of the hydrogen bomb; now, 
on the basis of the truth or falsity of these answers which is to 
be the determining actor, would you stake all that you know and 
your reputation and your ability on granting Mr. Spector access to 


information concerning the trigger mechanism of the hydrogen bomb 
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on the basis of your statement that he is telling the trath? 
A This is the only thing I have to base it on? 
That is right. i 


Nothing else? 


| 
| 
| 
| 
! 


That is right. | 
In other words, it is just the five pertinent questions I 

asked him? | 
Q That is correct. 


A Yes, I would, 
a 


CHAIRMAN WALDMAN: The hearing is concluded, 
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APPENDIX *B* 


Becords—Continued 
employees having access to classified information, maintcnance 
production control, in graphic arts industry, information . Saree Saiees 


transfer or destruction of classified information, maintenance 
Reduction-to-pulp method for destroying classified information 
Boece documents and matcrial, marking 


marking 
Rubber blankets, disposition..-..........-----..------..--------- woes 


Safes: 8 
contractors’ responsibilities in connection with... -_. eee ee 


types to be used for storing classified information 
Sampies, graphic arts, return 


Aeeeernent, return of a information in case of termination_... 
checks within facilities, contractors’ responsibility for 
cognizance, definition 
definition of teri... cccccccccccccevccccanccnceenenccstesade save 
Requirements Check List, furnishing 
Security clearance (see also Facility clearance): 
access to classified information 
action not to he initiated prior to employment of individual......... 
applications for 
by contractors for access to Confidential information 
colleges and universities not permitted to grant 
cryptographic, information 
key personnel involved in precontract negotiations 
personnel of colleges and universitics, submission of information for_- 
Sceurity office: 
definition 


Shipments, bulk, of graphic arts products, instructions for... ..- . -- - 
Shipping entrances, graphic arts industry, sccurity requirements 
Signals for protection of arcas 

Sound recordings, marking, 

Statutes, Federal, applicability 

Stencils, destruction 

Stenographic notes, destruction 

Stocks of regraded documents, marking. ---------- - 

Storage, classified information 
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INDUSTRIAL PERSONNEL AND FACILITY SECURITY 


Section I 
GENERAL 


le Purpose. This directive prescribes the joint wiform standards, 
criteria and procedures governing the disposition of all cases in which 
a military department or an agency thereof hes recommended that the 
clearance of a contractor or contractor employee be denied or revoked, 
and emergency cases in which a military department or agency thereof 
has revoked a clearance of-a contractor employee. 





2. Definitions. For the purpose of this directive: 


ae The term "contractor" means all contractors and prospective 
contractors with any military department or agency thereof, and sub- 
contractors and prospective subcomtractors of such contractors. 


be The term "contractor employee" means any U. S. citizen or 
imtigrant alien who is an official or emmloyee of a contractor. 


Ce The term "clearance" means an approval granted, in accord- 
ance with approved policy, by the Secretaries of the Army, Havy and Air 
Force, or their delegate, of the eligibility of a contractor, or con- 
tractor employee, to have access to security information of specified 
categories classified in accordance with Executive Order 10290 which is 
necessary for the accomplishment of the particular mission established by 
the military departments or agencies thereof. A clearance is an admin- 
istrative determination that the granting of such approval is clearly 
consistent with the interests of national security. In the case of a 
contractor, a clearance is an approval for the contractor involved to 
have atcess to specified catesories of classified security information 
necessary in connection with the bidding, negotiation, award, or per- 
formance of a contract with a military department or agencies thereof 
which involves access to such information. In the case of a contractor 
employee, 2 clearance is an approval for the employee to have access to 
specified categories of classified security information necessary for 
the performence of his work with a particular contractor on contracts 
with a military department or azency thereof which involve access to such 
information. 


3e Policy. 


ae ‘While the military devartments will assume, unless informa- 
tion to the contrary is received, that all of their contractors and 
contractor enployees are loyal to the Government of the United States and 
that granting a clearance would not endanger national security, the 
vital role of the military departments in national defense necessitates 

aplication of molicies designed to minimize the security risk 
incident to the use of classified security information by such contractors 
and contractor employees. Therefore, adequate measures will be taken to 
provide continuing assurance that no contractor or contractor employee 


ALM, x 
KPPev Dix €& 


will be granted a clearance if available information indicates that the 
granting of such clearance may not be clearly consistent with the interests 
of national security. At the same time, every possible safeguard within 
the limitations of national security will be provided to assure! that no 
contractor or contractor employee will be denied a clearance without an 
opportunity for a fair hearing. | 
| 

be A denial of clearance does not necessarily carry any 
implications of disloyalty to the government of the United States. If 
a person is disloyal, the granting of a clearance is not consistent 
with the interests of national security. However, because of the mission 
of the military departments and the nature of classified security informa- 
tion, there may be a finding that the granting of a clearance to a 
particular contractor or contrector employee is not clearly consistent with 
the interests of national security for many reasons which have no rela- 
tion to loyalty. The oroegram is limited to making determinati with 
respect to security clearances; no determination is made as to the 
loyalty of the contractor or contractor employee to the Goverment of the 
United States. | 

ce Since a facility security clearance relates only to access 
to classified security information, the denial of a clearance to 2 
contractor does not necessarily preclude his varticipation in unclassi- 
fied work. A denial of a clearance to a contractor employee does not 
preclude his employment in positions which do not involve access to 
classified security information. It is not the intent of this directive 
to impede the shift of employees, as to whom there is derogatory informa- 
tion, from classified to unclassified work within the same plant or 
facility where it can be accomplished without detriment to and with 
the consent of the contractor employer. 





he Release of Information. All Government personnel, including 
members of the Boards and the Divisions in the Program, will comply 

= Taailicdis directives pertaining to the safeguarding of classi- 
fied security information and the handling of investigative reports; 
and no classified security information or any information which might 
compromise investigative sources, investigative methods or the: identity 
of confidential informants wi}l be disclosed to any contractor/or con- 
tractor employee, or to their counsel or representatives, or to any 
other person not cleared for access to such information. In addition, 
in a case involving a contractor employee, the contractor concerned will 
de advised only of the final determination in the case to sen he ins 
or revoke clearance, and of any decision to revoke a clearanc 
previously vending final determination in the case. The "contrdetar 
will not be given a copy of the Statement of Reasons issued to! ithe 
contractor employee except at the written request of the employee involved. 


Se Program. | 


There is hereby established the Industrial Personnel and 
Facility Security Clearance Program which will include the following 
elements: an Fastern, Central, and Western Industrial Personnel 
Security Board, located in lew York, New York; Chicago, Dllinois; and 
San Francisco, California, respectively. Each board will consist of 





two separate and distinct divisions, A Screening Division and an 
Appeal Division, with equal representation of the Departments of the 


The administrative procedures established in this directive 
will be applicable to all cases in which: 


~@) An agency of a military department has recommended that 
clearance of a contractor or contractor employee 
be denied or revoked, 


{2} An SERGEY BF 9 Mi Titecy cepertamis hee xeweker « clear 
ance of a contractor employee; 


(3) Action is requested by the head of the military depert- 
ment concerned, 


be Except at the request of the Secretary of the military 
department concerned, SERCH ELE Tey Be NS ene See ERE 
in cases: 


(1) . Involving research, development and production of 
cryptographic equipment, 


(2) ee ae Cerise Dakte oF ie 


(3) Involving denial or . revocation of security clearance 
_ Lor a contractor or prospective contractor on grounds 
pertaining solely to the physical elements of security. 


(h) Involving so @ determination under the provisi 
of Section 10(j), “act of July 2, 1926 (hb stat.787, 
10 U. Se Ce Ae 310 (3))- 


(5) Involving contractors owed by or under the control or 
influence of foreign interests. 





supported administratively by the Air Force. 

General, Air Materiel Command, will be responsible directly 
Secretaries of the Army, Navy, and Air Force for the administration and 
peti oF oe ee ae ee Dee eee ee Se 


ee ee 
‘ion made available to the Board, 


Ce The Western Intustrial Pereomel Security Board will have 





(3) The Legal Advisor will be responsible for furnishing 


e. As 2 verbatim stenographic transcript will be required of 
it is the responsibility of 
each of ths above mentioned commanders to insure that a qualified 


bY 


dv. ds ieiid estat iw adil eat ba Coates Ceiutiee 
military installations within the area as deemed appropriate for the con= 
venient disposition of the cases on that Division's docket. The military 
commander (Army, Navy, or Air Force) at any such hsadquarters or 
tion will provide the Appeal Division with the necessary administrative 


Ce Eech Appeal Division will have jurisdiction to to hear 
from the decisions of the Screening Division within its assigned area of 
responsibility. 


10. Security Clearance of Nominees. 


No person will be appointed as member or alternate, Executive 
Secretary, Security Advisor, pene ai Perera seni 
established under this until such person has been a 
Top Secret security clearance based on a background 











Section II 
STANDARD AND CRITERIA 


li. Standard for Denial of Clearance. The Standard for the denial 
of clearance shall be that, on all the information, the granting of such 
clearance is not clearly consistent with the interests of national security. 


12. C8iteria for Application of Standard in Cases Involving 


Individuals. 


ae The activities and associations listed below which may be 
the basis for denial of clearance are of varying degrees of seriousness. 
Therefore, the ultimate determination of whether clearance should be granted 
must be an over-all commonesense one, based on all available information. 


{1) Commission of any act of aabotage, espionage, treason, 
or sedition, or attempts thereat or preparation therefor, or conspiring with, 
or aiding or abetting, another to commit or attermmt to commit any act of 
sabotage, espionage, treason, or sedition, 


(2) Establishing or continuing a sympathetic association with 
a saboteur, spy, traitor, seditionist, anarchist, or revolutionist, or with 
an espionage or other secret agent or representatives of a foreign nation, 
or any reoresentative of a foreign nation whose interests may be inimical 
to the interests of the United States, or with eny person who advocates the 
use of force or violence to overthrow the goverment of the United States 
or the alteration of the form of goverment of the United States by un- 
constitutional means. 


(3) Advocacy of use of force or violence to overthrow the 
government of the United States, or of the alteration of the form of 
government of the United States by unconstitutional means. 


(lk) Membership in, or affiliation or sympathetic associae 
tion with, any foreign or domestic organization, association, movement, 
group, or combinstion of nersons which is totalitarian, Fascist, Communist, 
or subversive, or which has adonted, or shows, a-policy of advocating or 
2pproving the commission of acts of force or violence to deny other persons 
their rights under the Constitution of the United States, or which seeks 
to alter the form of goverment of the United States by unconstitutional 
meansSe 


(S) Intentional, unauthorized disclosure to any person of 
security information, or of other information disclosure of which is 
prohibited by law, 


(6) Performing or attempting to perform his duties, or other- 
wise acting, so as to serve the interests of another goverrment in preference 
to the interests of the United States. 


{7} Participation in the activities of an organization 
established as a front for an organization referred to in subparagraph 
(4) ebove when his personal views were sympathetic to the subversive 
purposes of such organization. 


(8) Participation in the activities of an cnguniaueace with 
knowledge that it had been infiltrated by members of subversive groups 
under circumstances indicating that the individual was a part of 
or sympathetic to the infiltrating element or sympathetic to its purposes. 


(9) Participation in the activities of an organization referred 
to in subparagraph (4) above, in a capacity where he should reasonably have 
had knowledge of the subversive aims or purposes of the i aii 


(10) Sympathetic interest in totalitarian, Fascist, Commnist, 
or similar subversive movements. 


(11) Sympathetic association with a member or ee of an organ- 
ization referred to in subparagraph (4) above. (Ordinarily this will not 
include chance or occasional meetings, nor contacts limited to oral 
business or official relations.) 


(12) Currently maintaining a close contimiing association with a 
person who has engaged in activities or associations of the type referred to 
in subparagraphs (1) through (10) above. A close continuing association may 
be deemed to exist if the individual lives at the same premises as, 
frequently visits, or frequently commnicates with such persons 


(13) Close continuing association of the type described in sub- 
paregraph (12) above, even though later separated by distance, if the cir 
cumstances indicate that renewal of the association is oa a) 


(14) Willful violation or disregard of security regulations, 


(15) Any behavior, activities, or associations which tend to 
show that the individual is not reliable or trustworthy. 


: 


(16) Any deliberate misrepresentations, falsifications, or omise 
sion of material facts from a Personal Security ee Personal 
History Statement, or similar document, 


(17) Any criminal, infamous, dishonest, immoral, ie notoriously 
disgraceful conduct, habitual use of intoxicants to excess, drug addiction, ~ 
or sexual perversion. ; | 


(18) Acts of a reckless, irresponsible or wanton nature which 
indicate such poor judgment and instability as to suggest that the individ- 
val might disclose security information to unauthorised persons or other=- - 
wise assist such persons, whether deliberately or eC in act- 
ivities inimical to the security of the United States, 


(19) An adjudication of insanity, or treatment for — 
mental or neurological disorder without satisfactory evidence | of cures 


(20) Any facts which furnish reason to believe eoet the indivi- 
dual may be subjected to coercion, influence, or pressure which may cause 
him to act contrary to the best interests of the national security. 





(21) The. presence of a spouse, parent, brother, sister, or 
offspring in a nation whose interests may be inimical to the interests. of 
the United States, or in satellites or occupied areas of such a nation, 
under circumstances permitting coercion or pressure to be bronght on the 
individual through such relatives, 


(22) Refusal by the individual, upon the ground of constitu- 
wilege against self: 
OOO SE AS CUNEL VOE: RORRTCINE SUATEES DE The Ee ree See y OF See 


be Lagitinate Isbor sotivtttos shat) not be oousidered ts :% 
deternining vietinr clearance ehould be granted, 


13. Criteria for tion’ of Standard in Cases Invol: 
Contractors. or a a con not be . 
Clearly consistent with the interests of national security if the clear= 
ance of an officer, director, ower or key employee of the contractor 
who is required to be cleared in connection with a facility security 
clearance has been or would be demied under the standard and criteria 
contained in paragraphs 1), and 12 above, 





















Section IV ! 
PROCESSING OF CASES , 


a Initial Action. Activities of the age rane will 


thn Executive Secretary of the appropriate 

Personne y Secubtty Board ail cased descetoed in Sere ach fatto (2); 
and (3) together with the complete investigative file, a recommendati 

ats tha Gotten Ue ceecieee acres in tte eon Ot caer re 

fore, and all other available information and material relevant to a 

determination in the case, On receipt of the file, the Executive 


1S. Emergorcy Action. Officials designated by the military 
conesrned are authorized to revoke a clearance 


a 
Se 
would jeopardise seriously the security interests of the United States. 
revocation will be restricted to excaptional cases and 


for revoking the cleerance, and and other relevant information. 
16. Initial Adjudica tion Procedures (Screening Division Division Aactten); 


The Screening Division will review each case referred to 
in the light of the standard eni criteria set forth in Section IIT 
will determine whether or not the reported information warrants 
granting of a clearance to the contractor or contractor employee. 
Screening Division may request further investigation, specifying . 
particular points on which it feels the saree a | adequate. 


b. The Screening Division, either on its ow motion or on 
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forwarded the case to him of the decision and instruct it to grant the 
clearance, In the event such unanimity cannot be reached, action 
MES be Sais Oh encoriatios Mitt: mperagraph S below, 


ad. If the Screening Division concludes on the basis of the 
entire file and in accordance with the standard and criteria set forth 
in Section ITT that the case does not warrant a security finding 
favorable to the contractor or contractor employee, it will, in collab- 
oration with the Security Advisor and the Legal Advisor, prepare a notice 
of proposed denial or revocation of clearance and a Statement of Reasons 
which will be as specific and detailed as, in the opinion of the Screening 
Division, security considerations permit, in order to provide the contractor 
or contractor employee with sufficient information to prepare a reply. The 
notice will also forward to the contractor or contractor employee a copy — 
of this directive and will inform him of his right within 10 calendar days 
from this date of his receipt of the notice, to reply to the Statement of 
Reasons in writing under oath or affirmation, together with such state-~ 
ments, affidavits or other documentary evidence as he may desire to submit, 


@. The Screening Division will have the Executive Secretary 
forward the notice and Stetement of Reasons to the party (contractor 
or contractor employee), named in the notice by registered mail with 
a request for a return receipt signed "by addressee only." 


Ue Final Action Division, Following delivery 

to the contractor a or the notice of proposed denial or 
revocation of wieereigs and Statement of Reasons, the a Division 
will proceed as follows: 


- Whether or not the contractor or contractor employee 
replies within the time specified, it will consider the entire file, 
Bisel information conteined in the reply. 


. If the Screening Division determines unanimously that a 
clearance should be granted, it will prepare its finding in the form 
set forth in paragraph 20d, substituting the word "Screening" for 
tippeel." In the event such unanimity cannot be reached, the clearance 
will de denied or revoked and the Screening Division will prepare its 
finding in the form set forth in paragraph substituting the word 
"Screening" for "Appeal." The Executive Secre will notify the . 
agency which forwarded the case to him of the decision and instruct, it. 
to grant, Say cP nescle the Caacatce, ScheReT te SKC Hess 


Co In the case of denial or revocation, the Executive Secre- 
tary will also notify the contractor, or contractor and employee in a 
case involving an employee, of the decision. The notice will be for- 
warded by registered mail with a request for a return receipt signed 
“by addressee only," and will also include a statement advising that 
the contractor or contractor employee, whichever is appropriate, has a 
right, within 30 calendar days after receipt of such notice, to sppeal 
to the designated Appeal. Division (2) by reply in writing under oath 
or affirmation, together with such statements, affidavits or other 


BBS 




















documentary evidence as he may desire to submit; and/or (b) by filing 

a written notice requesting an administrative hearing before the designated 
Appeal Division. At the hearing, the eae nee ee 
represented by his counsel or representative. 


18, Action by the Appeal. Division, | 


a, Upon receipt of the reply or notice referred to in the pree 
ceding the Executive Secretary will after insuring that the 
file has been properly prepared and transmitted, and that the case comes 
within the jurisdiction of the Division, refer the case to the Security 
Advisor for appropriate action and return to the Executive coe ai for 
further processing. 


De ee ee, ee ee ae ae 
ee ee ee ee es ee 
as possible; may request further investigation, specifying the particular 
points on which it feels its information is not adequate; will review 
each case on the complete file, any brief, and any additional written 
evidence submitted by the contractor or contractor employee, and! will make 
its determination on ths basis of the standard and criteria in Section II 
of this directive and in conformity with the instructions contained in 
paragraph 20 below, Se 
ae Sy St ore 


C. Whenever the contractor or contractor employee ee a 
hearing within the time specified, the Appeal Division will set a time 
and place for the hearing and will request the Executive Secretary to 
notify him thereof, The hearing will be held as soon as practicable 
ote oe ee 
prepare his case and obtain witnesses if desired, 


d, ye ee 
be studied, prior to the hearing, by each Division member who is! to partic- 
ipate in the hearing and in the determination of the case. In this ways 
Division members will be able to conduct the hearing in an intelligent 
manner by being informed in advance of the facts giving rise to the case, 
and thereby become aware of those areas which will require exploration and 
explanation at the time of the hearing. However, it must be borne in mind 
constantly when studying the file prior to the hearing that the investi- 
gative reports, Statements of Reasons, and other information in the file 
may represent only one side of the case, end that the employee has not, 
as yet, introduced his entire defense. Accordingly, Division members 
should not form any premature conclusions as to the eventual determination 
of the case, 


@. The Appeal Division may, on its owm totion, — the: 
attendance of such witnesses as it deems appropriate, Invitations = 
should state the time and place where the hearing will be held and that 
the Goverment cannot pay witness fees or =ecabareieeny for travel or 
other expenses. 


f. ir ie resibr tin appetlenti GeGia'éh apeeah at Sie eh ated 
place set for the hearing, without satisfactory explanation, the Appeal 
Division will return the case to the Executive Secretary without action, 
12 | 





@. Hearings are designed to accomplish two major purposes: 
(1) to permit the contractor or contractor employee to present evidence 
a and (2) to give the Appeal Division an opportunity to 


@iscretion of the Division, the Security Advisor and 
legal Advisor may attend executive sessions of the Division, but they 
attend the executive session at which the Division arrives at its 

and determination, 


will be conducted in an orderly manner and in a 

atmosphere of dignity and decorum, They may be attended only by 

the members of the Division participating in the hearing, the contractor 
or contractor employee and his counsel or representative, the Legal Advisor, 
other authorised government personnel, and such witnesses as the Government 

or the contractor or contractor employee desires to introduce. The con- 
tractor or the contractor employee and his counsel or representative may be 
present throughout the hearing. ee ee ee 

testifying 


without regard to technical rules of admissibility and accorded such weight 
as the circumstances warrant. 


@, Hearings will be called to order by the Chairman, who will 
make an opening statement substantially as follows: - 


_ “the Appeal Division of the (Eastern ~ Central - Western) 





will contain only the Statement of Reasons, your answer 
thereto, and the testimony actually taken at this hearing." 


fs Following the opening statement, the Chairman will read the 
Statement of Reasons and inform the contractor or contractor employee that 
if he so desires he may make any statement he wishes and introduce! any 
witnesses in his behalf, Statement by the contractor or contractor 
2 
affirmation administered in the following mamer: 


you, (name of employee or witness) solemnly oes 
(aftien) th that tie testimony you are about to give in the case 
ee ee 
but the truth, (so help you God)?" 


@. Appeal Divisions are directed to conduct proceedings in 
such manner as to protect from disclosure classified security information 
or information tending to compromise investigative sources or methods. 
The Division should give the contractor. or contractor employee the fullest 


ey 


or refute 
bak St a Geeeation that proposed lines of questioning be 
carefully in the light of security principles, 


he Sits hs. as Rida ee aisitaatee eh etaticaion 
employee and the introduction of such witnesses as he may desire, the 
oe ee The Division may recess: 
the hearing at any time and meet in executive session. No transcript 
of an executive session will be made as such session is not considered 
a part of the hearing, Before the Division adjourns the hearing it should 
ask the contractor or contractor employee whether he desires additional 
time to secure and present evidence. He will present such additional 
evidence at such time as the Division directs. Sealy ip ericence 
will be in affidavit or documentary form, 


i. A verbatin transcript will be made of the hearing ty 


qualified 

of the record. The contractor or contractor employee will 

2 copy of the transcript, less exhibits, without cost if he, or his 
counsel or representative, requests it, The transcript will be reviewed 
vy the Division in collaboration with the Security Advisor, prior! to 
release to insure that it contains no classified security information. 


us 





je If the contractor or contractor employee or his counsel 
or representative desires to submit corrections in the transcript to 
the Division, he will note the corrections on a separate statement, 
designating the page and line, The statement of corrections must be 
filed within the time set by the Division. The Division will determine 
what corrections cre allowable, will enter upon the transcript by 
marginal notation the corrections which are allowed, and will enter 
on the statement filed by the contractor or contractor employee the 
corrections waich are rejected. This statement will be made a part of 
the original transcript so that it may be a permanent part of the record. 
The Division in ivs discretion may call upon the contractor or contractor 
employee, his coursel or representative, for a discussion of the corrections 
prior to its determination thereon. Corrections will be allowed solely 
for the purpose of conforming the transcript to the actual testimony. 


20. Appeel Division Determination. 


a. As promptly as possible after the hearing, and after full 
consideration of the complete file, including all evidence, arguments, 
briefs, testimony and discussions in each case, the Division will meet 
in executive session and reach its determination under the standard and 
criteria set forth in Section IT. 


be The determination will be reached by majority vote, will 
be recorded in writing, signed oy the members, and will be made a 
permanent part of the record in each case. If a minority opinion is 
given, it will also be made a part of the permanent record. 


c. The determination will include a finding with respect to 
each of the statements set forth in the Statement of Reasons. 


a. The findings will also include any other statements 
te the determination of the case, and a statement in the 


pertinent 
following form: 


"The Appeal Division determines that, on al) the 
available information, the granting of clearance to 
for access to classified security Information is 
Cis not) clearly consistent with the interests of national security." 


@. Decisions of the Appeal Division shall be final, sudject 
only to reconsideration on its own motion or at the request of the appellant 
for good cause shown or at the request of the Secretary of any military 
department, 


2l. Procedure After Deven nation the al Piri sion. The Chair- 
man of the comp. uding the 
transcript of the hearing wad the determination, to the Executive Secre= 
tary, The Executive Secretary will notify the contractor or contractor 

employee as appropriate, and the agency initially referring the case, of 
the final, determination in the case. The Executive Secretary will issue 
patents for the granting, denying or revoking of clearance in accord~ 
ance with the determination, 


15 








Section V 


MISCELL«NEOUS | 


22. Pe Cases. All cases pending before the snag Haxykie 
Force Personn ity Board and the Industrial Employment Review 
Board shall be referred for action under this directive to the | 
appropriate Industrial Personnel Security Board. 


23. Monetary Restitution. In cases where a final determinetion 
is favorable to a contractor employee (but not a contractor), the 
Appeal Division will instruct the Executive Secretary to recomment to 
the department whose agency originally referred the case that the 
contractor employee be reimswursed for any loss of earnings resulting 
directly from the denial or revocation of clearance during the interim 
in the amount not to exceed the difference between the amount he would 
have earned at the rate he was receiving upon the date of the initial 
denial or revocation of clearance and the amount of his interim = earnings. 


2h. Recision of Directives. The eS docunents, 
issued or approved by retaries of the Army, Navy, and Air Force 


were conceit led by Secretary of Defense Memorandum, dated 27 March 1953, 
Subject: “Revision of Industrial Personne] and Facility staal id 
Clearance Procedures", 


Charter of the Army-Navy-Air Force Personnel Security 
Board dated 19 June 1950. | 


Procedures Governing the Army-Navy-Air Force Persomel 
Security Board dated 19 June 1950. : 


Charter of the Industrial Employment Review Board dated 
7? November 1949, as amended 10 November 1950. | 
Procedures Governing .ippeals to the Industrial Exployment 
Review Board dated 7 November 1949, as amended °10 November 1950. 


25. Effective Date. This directive becomes effective tnnodiately 


after it has been approved by the Secretaries of the ary, in! daa 
Air Force. 


APPROVED? ! 


S/ Robert J. Stevens S/ G.S. Thomas S/ H. Talbott 
cre r iste Secretary or the ia of the Air . 
Dates May 1953 Date; 4 May 1953 Datet_ ly May 1953 


| 


r 
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APPENDIX "D® 





February 2, 1955 
NUMBER 5220, 6 


Department of Defense Directive 


SUBJECT Industrial Personnel Security Review Regulation 
Attached for information and guidance is the Industrial 
Personnel Security Review Regulation, recommended by 
the Secretaries of the Army, Navy and Air Force, and 
approved by me on February 2, 1955. | 
This regulation becomes effective sixty calendar 
days after approval, 


Secretary of Defense 


CPEVD Xx "dD" 
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INDUSTRIAL PERSONNEL SECURITY REVIEW REGULATION — 


Section I i 
| 





le ee This regulation prescribes the wmiform standard and cri- 
teria for determining the eligibility of contractors, contractor employees, 
and certain other individuals as set forth herein, to have access to classi- 
fied defense information. It also establishes the administrative procedures 
governing the disposition of all cases in which a military department, or 
activity thereof, has made a recommendation or determination (a) with respect 
to the denial, suspension or revocation of a clearance of a contractor or 
contractor employee, and (b) with respect to the denial or withdrawal of 
authorization for access by certain other individuals. ! 


2. Definitions. For the purpose of this regulation: 
a. The term "contractor" means an industrial, educational, commer= 

cial, or other entity which has executed a contract or a Department of Defense 

Security Agreement (DD Form 41) with a Department of Defense! activity. 


b. The term "contractor employee" means any United States citizen 
or immigrant alien who is an official or employee of a contractor. 


| 

c. The term "clearance" means an administrative determination, in 
accordance with approved policy, that a contractor or contractor employee is 
eligible to have access to classified information of specified categories 
classified in accordance with Executive Order 10501 which is necessery for 
the accomplishment of the particular missions established by the military de- 
partments or activities thereof. A clearance is an administrative determi- 
nation that the granting of such approval is clearly consistent with the in- 
terests of the national security. In the case of a contractor, a clearance 
is an approval for the contractor involved to have access to specified cate- 
gories of classified information necessary in connection withthe bidding, 
negotiation, award, performance, or termination of contracts with a military 
department or activities thereof which involves access to such information. 
In the case of a contractor employee, a clearance is an approyal for the en- 
ployee to have access to specified categories of classified information 
necessary for the performance of his work with a particular contractor on 
contracts with a military department or activity thereof which involve access 
to such information. ! 


3. Policy. | 


a. While the Department of Defense will assume, unless information 
to the contrary is received, that all contractors and contractor employees 
are loyal to the Government of the United States, the responsibilities of the 
military establishment necessitate vigorous application of policies designed 
to minimize the security risk incident to the use of classified information 
by such contractors and contractor employees. Therefore, adequate measures 
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will be taken to provide continuing assurance that no contractor or contractor 
employee will be granted a clearance if available information indicates that 
the granting of such clearance may not be clearly consistent with the inter- 
ests of the national security. At the same time, every possible safeguard 
within the limitations of national security will be provided to ensure that 
no contractor or contractor employee will be denied a clearance without an 
opportunity for a fair hearing. 


be. The denial or revocation of a clearance in and of itself des 
not necessarily carry any implication that the individual is disloyal to the 
United States. Denial or revocation results from a determination that the 
granting of a clearance is not clearly consistent with the interests of the 
national security. Such a determination would, of course, be made in the 
case of a disloyal individual. However, there are many other reasons, wre- 
lated to loyalty, which may result in such a determination and thus require 
the denial or revocation of a clearance. Since a clearance relates only to 
access to classified defense information, the denial or revocation of a clear- 
ance to a contractor or contractor employee des not preclude his partici- 
pation in unclassified work. 


l. Release of Information. All personnel in the Program will camply 
with applicable directives pertaining to the safeguarding of classified in- 
formation and the handling of investigative reports. No classified inform- 
ation, nor any information which mght compromise investigative sources or 
methods or the identify of confidential informants, will be disclosed to any 
contractor or contractor employee, or to his lawyer or representatives, or 
to any other person not authorized to have access to such information. In 
addition, in a case involving a contractor enployee the contractor concerned 
will be advised only of the final determination in the case to grant, deny, 
or revoke clearance, and of any decision to suspend a clearance granted pre- 
viously pending final determination in the case. The contractor will not be 
given a copy of the Statement of Reasons issued to the contractor employee 
except at the written request of the contractor employee concemed. 


Lal aaah is hereby established the Industrial Personnel 
gram, consisting of the following elements: 


a. The Office of Industrial Persommel Security Review. 


be The Industrial Personnel Security Screening Board (hereinafter 
called the Screening Board). 


ce The Industrial Personnel Security Hearing Boards (hereinafter 
called the Hearing Boards). 


ad. The Industrial Personnel Security Review Board (hereinafter 
called the Review Board). 


Scope of Program. 


a. The procedures established in this regulation will be applicable 
to all cases in which: 
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(1) An activity of a military department has recomended that 
that clearance of a contractor or contractor employee be 
denied or revoked; | 

(2) An activity of a military department has suspended a 
clearance of a contractor or contractor employee; 


(3) An activity of a military department has denied or with- 
drawn authorization for access to classified information 
to an individual, other than an immigrant, alien or foreign 
national, who is not an official or employee of a con- 
tractor nor of the Government, but whose access as a re- 
current visitor is considered necessary by a contractor 
and who falls within categories established by the 
Director under this subparagraph; or | 


(4) Action is requested by the head of the military depart- 
ment concerned, or by the Secretary of Defense. 


be. Once a clearance has been suspended, an suthorisation for access 
denied or withdraw, or a Statement of Reasons issued, these procedures will 
be applicable to individuals even if their employment has been terminated. 


Co Except at the request of the Secretary of a military department 
concemed, or the Secretary of Defense, determinations will not be made under 


the Program in cases: 


(1) Involving access to research, a and production 
of cryptographic equipment; 


(2) Originating outside the continental Linits of the United 
States; | 


(3) Involving denial, suspension or revocation of clearance 
of a contractor on grounds pertaining a to the physi- 
cal elements of security; 


| 


(4) Involving solely a determination wmder the provisions of 
Section 10 (j), Act of aay 2, 1926 (Ly Stat. 787,. 
10 U. S. C. 310 (j))s and ! 
Involving contractors which are under ae ownership, 
control or influence. 
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ORGANIZATION 


7- Office of Industrial Personnel Security Review 


a. The Office of Industrial Personnel Security Review will be headed 
vy a civilian Director appointed by the Secretary of Defense after consultation 
with the Secretaries of the military departments. The Director shall be 
responsible to the Secretary of Defense and the Secretaries of the Army, Navy 
and Air Force for administering the Industrial Personnel Security Review 
Program, including its constituent boards. He will be responsible for ensuring 
that the Screening, Hearing, and Review Boards are provided with such advice, 
assistance and persomel, including legal and security advisors, as he con- 
siders necessary to enable the Boards properly to carry out their functions 
under this Program. He will have such professional, technical and clerical 
staff as he may require to carry out his responsibilities as set out herein, 
and such other related responsibilities as may be prescribed. The Director is 
authorized to obtain information, assistance and advice directly from any 
activity of the Department of Defense and, in accordance with established 
policies, from other agencies of the Govermment. The Director will bring to 
the attention of the Secretary of Defense and the Secretaries of the military 
departments any case or significant development which in his judgment warrants 
their attention. He shall prepare monthly reports on the case loads of the 
boards and the status of cases pending before the boards. The Director may 
issue such supplemental instructions, not inconsistent with this regulation, 
as may be desirable for the administration and efficiemt operation of this 
Program, including rules for the processing of cases, the conduct of screenings, 
hearings and reviews, and for guidance in the application of the standard and 
criteria set forth in Section III. 


be The Central Index Personnel and Facility Security Clearance File 
(hereinafter called the Central Index File) is transferred to the Office of 
Industrial Personnel Security Review. The Director shall maintain and operate 
the Central Index File in accordance with existing regulations. In addition, 
he shall maintain as a part of the Central Index File the complete files of the 
records of cases processed by the Army-Navy-Air Force Personnel Security Board, 
the Industrial Employment Review Board, the Eastern, Central and Western Indus- 
terial Persomel Security Boards and the Boards established by this regulation, 


Ce The Director, in consultation with appropriate security offices, 
will develop such implementing procedures as are necessary to safeguard the 
security of classified information and investigative reports made available to 
any element of the Program. 


a. The Office of Industrial Personnel Security Review will be located 
in the Pentagon and will be suppa ted administratively by the Office of the 
Secretary of Defense, The military departments will make appropriate alloca- 
tions of funds, military and civilian personnel ani personnel spaces, 


6. Commmications will be addressed to the Director, Office of 
Industrial Personnel Security Review, The Pentagon, Washington 25, D. Ce 
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8. Industrial Personnel Security Screening Board 


@e The Screening Board will be located in the Office of Industrial 
Personnel Security Review and will be responsible for the ee a of the 
duties and functions hereinafter prescribede 


be The Secretary of each mittary canettaans WELL apoceet one or 
more members, military or civilian, to the Screening Board, as the case load 
requirese Any three members so appointed, one from each military department, 
will constitute a quorum-panel so that more than one panel may be convened at 
the same time. The Director will designate one member to serve as Chairman of 
the Secreening Board. 


Ce The Screening Board will have jurisdiction over all cases which 
are referred to it in accordance with this regulation. 


9e Industrial Personnel Security Hearing Boards | 


a. There are hereby established three Hearing Boards to be known 
as the New York, the Chicago and the San Francisco Industrial Personnel Se- 
curity Hearing Boards and to be located in such cities respectively. Additional 
Hearing Boards may be established by the Director with the approval of the Sec- 
retaries of the Army, Navy and Air Force. Panels of existing Hearing Boards, 
convened at other locations, will be utilized when necessary to ensure prompt 
and convenient hearingse Each Hearing Board will be responsible for the per= 
formance of the duties and functions hereinafter prescribede | 





be The Secretary of each military department will appoint one or 
more members, military or civilian, to each Hearing Board, as the case load 
requirese Appropriate local commanders designated by eack Secretary will sub= 
mit nominations through the Director, who will review the qualifications of 
each neminee and make an appropriate recommendation to the Secretary concerned. 
In the letters submitting the nominations the designated commander will include 
a statement that in his personal opinion the nominees are persons of responsi- 
bility and are of mature judgment and balance who can be counted upon to pro- 
ceed in a fair and judicial mamer, The Director will designate one civilian 
member to serve as Chairman of each Boarde Any three members , one from each 
military department, and including at least one civilian, will constitute a 


quorum=-panel so that more than one panel may be convened at the sane time, if 
requirede 
Ce Each Hearing Board will have jurisdiction to hear and determine 
all cases referred to it in accordance with this regulations | 
de The Hearing Boards will be supported administratively by the 
following military commanders: 
New York Industrial Personnel Security Hearing Boards 
Commanding General, First Amy | 


Chicago Industrial Personnel Security Hearing Board: 
Commander, Air Materiel Command 
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San Francisco Industrial Personnel Security Hearing Boards 
Commandant, 12th Naval District 


The respective Hearing Boards will be located as indicated above, but may 
convene at such locations’ or commands as the Director deems appropriate and 
conveniente 


@e Each of the above-named commanders will be responsible for the 
administration of the Board located within his command and for the development 
of implementing procedures to safeguard classified information made available 
to the Board. Each commander will appoint an Executive Secretary, a Security 
Advisor, and a legal Advisor, and will make available such other personnel as 
may be required by the Director to assist in administering each Hearing Boarde 
The Executive Secretary will be responsible for establishing and maintaining 
necessary administrative services, including equipment, suoplies, files and 
records; processing of correspondence; reviewing the files for completeness; 
docketing the cases; and setting an aporoved time and place for hearing. The 
Security Advisor and the legal Advisor will furnish advice and assistance to 
the Boarde 


f. As a verbatim transcript will be required of each hearing before 
@ Hearing Board, it is the responsibility of each of the above-mentioned com 
manders to provide the necessary personnel and facilities for the prompt making 
of such transcriptse 


' ge Where a panel of a Hearing Board is convened at a location or 
command outside the jurisdiction of the above-mentioned commanders, the military 
commander designated by the Director will provide office space, facilities, clere 
ical personnel for each hearing and for the prompt making of a verbatim tran 
script thereof. 


10. Industrial Personnel Security Review Board 


2. The Review Board will be located in the Office of Industrial 
Personnel Security Review and will be responsible for the performance of the 
duties and functions hereinafter prescribed. 


be The Secretary of each military department will appoint one or 
more members, military or civilian, to the Review Board as the case load re= 
quires. The Director will designate one member to serve as Chairman of the 
Review Board. Any three members so appointed, one from each nilitary departe 
ment, will constitute a quorumpanel so that more than one panel may be con=- 
vened at the same time. One of the members of each quorum=-panel must be a 
qualified lawyer and each quorum-panel will include at least one civilian, 


Ce The Review Board will have jurisdiction over all cases referred 
to it in accordance with this regulatior. 


nu. Security Clearance of Nominees 


No person will be appointed Director, member or alternate, Executive 
Secretary, Security Advisor, or Legal Advisor of any Board established under 
this Program, until such person has been granted a Top Secret security clearance 
based on a background investigation. 


6 
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Section IIT 
sé STANDARD AND CRITERIA | 
» 12. Standard for Denial of Clearance. Clearance shall be denied or re- 


voked if it is determined, on the basis of all the available information, 
that access to classifiec information by the person concerned iis not clearly 
» consistent with the interests of the national security. ! 


13. Criteria for Application of Standard in Cases Involving Indi viduals. 


a. The activities and associations listed below which may be the 
basis for denial or revocation of clearance are of varying degrees of seri- 
+ ousness. Therefore, the ultimate determination of whether clearance should 
| be grented or continued must be an over-all common-sense one, based on all 
available information. : 


(1) Commission of any act of sabotage, espionage, treason, 
or sedition, or attempts thereat or preparation therefor, 
or conspiring with, or aiding or abetting, another to com 
mt or attempt to commit any act of a espionage, 
treason or sedition. 





(2) Establishing or continuing a sympathetic sseneentaon with 
a saboteur, spy, traitor, seditionist, anarchist, or rev- 
olutionist, or with an espionage or other secret agent or 
representative of a foreign nation, or any representative 
of a foreign nation whose interests may be inimical to 
the interests of the United States, or with ary person 
who advocates the use of force or violence to overthrow 

| the Government of the United States or the alteration of 

f the form of government of the United States by unconsti- 

, tutional means. | 








(3) Advocacy of use of force or violence to pees eee the 
Government of the United States, or of the alteration of 


the form of government of the United States by unconsti- 
¢ tutional means. 
; (Lh) Membership in, or affiliation or sympathetic association 


with, any foreign or domestic organization, association, 
movement, group, or combination of persons which is to- 
talitarian, Fascist, Commmist, or subversive, or which 
» has adopted, or shows, a policy of advocating or approv- 
ing the commission of acts of force or violence to deny 


bd other persons their rights under the Constitution of the 
United States, or which seeks to alter the form of govern- 
s ment of the United States by unconstitutional means. 
| 


(5) Intentional, unauthorized disclosure to any person of 
classified information, or of other information, disclos- 
ure of which is prohibited by law. ~ | 

| 


7 





(6) 


(7) 


(8) 


(9) 


(20) 


(4) 


(12) 


(13) 


(24) 
(15) 


(16) 
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Performing or attempting to perform his duties, or other- 
wise acting, so as to serve the interests of another 
government in preference to the interests of the United 
States. 


Participation in the activities of an organization estab- 
lished as a front for an organization referred to in sub- 
paragraph (l) above when his personal views were sympa- 
thetic to the subversive purposes of such organization. 


Participation in the activities of an organization with 
knowledge that it had been infiltrated by members of sub- 
versive groups under circumstances indicating that the 
individual was a part of, or sympathetic to, the infil- 
trating element or sympathetic to its purposes. 


Participation in the activities of an organization refer- 
red to in subparagraph (i) above in a capacity where he 
should reasonably have had knowledge of the subversive 
aims or purposes of the organization. 


Sympathetic interest in totalitarian, Fascist, Commnist, 
or similar subversive movements. 


Sympathetic association with a member, or members, of an 
organization referred to in subparagraph (l) above. 
(Ordinarily, this will not include chance or occasional 
meetings, nor contacts limited to formal business or 
official relations. ) 


Currently raintaining a clese continuing association with 

a person who has engaged in activities or associations of 
the type referred to in subparagraphs (1) through (10) 
above. A close continuing association may be deemed to 
exist if the individual lives at the same premises as, fre- 
quently visits, or frequently communicates with such person. 


Close continuing association of the type described in sub- 
paragraph (12) above, even though later separated by dis- 
tance, if the circumstances indicate that renewal of the 
association is probable. 


Willful violation or disregard of security regulations. 


Any behavior, activities, or associations which tend to 
show that the individual is not reliable or trustworthy. 


Any deliberate misrepresentations, falsifications, or 
omission of material facts from a Personal Security 
Questionnaire, Personal History Statement, or similar 
document. 
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(17) Any criminal, infamous, dishonest, a or notoriously 
disgraceful conduct, habitual use of ee will to excess, 
drug addiction, or sexual perversion. 


(18) Acts of a reckless, irresponsible or wanton batare which 
indicate such poor judgment and instability as to suggest 
that the individual might disclose classified information 
to unauthorized persons, or otherwise assist: such persons, 
whether deliberately or inadvertently, in activities inim- 

cal to the security of the United States. | 

| (19) <Any illness, including any mental condition,; of a nature 

which, in the opinion of competent medical authority, my 

, cause significant defect in the judgment or reliability of 

| the employee, with due regard to the transient or contim- 

ing effect of the illness and the medical findings in such 

‘ Case. 


(20) Any facts which furnish reason to believe ne the individ- 
ual may be subjected to coercion, influence, or pressure 
which may cause him to act contrary to the best interests 
of the national security. | 

(21) The presence of a spouse, parent, brother, sister, or off- 
spring in a nation whose interests may be inimical to the 
interests of the United States, or in satellites or occu=- 
pied areas of such a nation, under circumstances permitting 
coercion or pressure to be brought on the individual 
through such relatives. 














(22) Refusal by the individual, upon the ground of constitu- 
tional privilege against self-incrimination,' to testify 
before a Congressional or legislative committee, or Federal 
or State court or other tribunal, regarding charges of his 

. alleged disloyalty or other misconduct. 





>! be. Legitimate labor activities shall not be setae in determin- 
lp ing whether clearance should be granted or continued. | 


¢ 13. Criteria for Application of Standard in Cases Involving Contractors. 
The grent or of a facility clearance to a contractor is no 

clearly consistent with the interests of the national security if the clear- 

is ance of an officer, director, owner, or key employee of the contractor, who 

» is required to be cleared in connection with a facility security clearance 

has been, or would be, denied under the standard and criteria set forth in 

Md paragraphs 12 and 13 above. 


i 
! 
i 
| 
' 
{ 
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Section IV 
PROCESSING OF CASES 


Silos OF MILES Separtaerte will net éony 2 cleateane tos ¢3 
activities 8 will not deny a clearance to a contractor 
or contrectar employee, and ordinarily will not suspend a previously granted 
clearance, However, in exceptional cases officials authorized by the 
military department concerned may suspend a clearance previously granted 
to a contractor employee (but not a clearance granted to a facility) when, 
in the opinion of the authorised official, the contractor employee's continued 
access to classified information, pending action by the Screening Board, 
would constitate an immediate threat to the security interests of the 
United States. 


to the Direct all Sates preserived in paragraph 6a above, together with 
the complete file, including the recommendation in the case, the reasons 
therefor, and all other available information and material relevant to a 
determination in the case. On receipt of the file, the Director, after 
ensuring that it has been properly prepared and transmitted, will forward it 


to the Screening Soard for appropriate action. 
17. Initial Adjudication Procedures (Screening Board Action) 


&. The Screening Board will review each case referred to it by 
the Director ani will determine in accordance with the standard and criteria 
set forth in Section ITI whether the reported information warrants (1) the 
granting @ continuing of a clearance or (2) further processing as set forth 
velow. If an emergency suspension of clearance has already been effected 
pursuant to paragraph 15, the Board will review such action to determine its 
propriety. 


be With respect to any case pending before it, the Screening 
Board may request the Director to: 


(1) Request further investigation, specifying the particular 
points on which the Board feels its information is not adequate. 


(2) Issue to the person concerned such written interrogatories 
as the Board may deem desirable. 


(3) Arrange for an interview with the person concerned. 


Ce The Screening Board may, with respect to any case pending before 
it, determine at any time that an existing clearance should be suspended. 
Upon any such determination, the Director will notify the person concerned, 
the contractor, the security office of the cognizant military department and 
the agency which forwarded the case to him, 



































paragraph 20e. ‘The Director will notify the activity which 
case to him of the determination asi instruct it’ to effect 


If the Screening Board concludes on the basis of the information 
it and in accordance with the standard and criteria set forth 
in Section ITT that the case does not warrant a security finding favorable to 
the person concerned, it will prepare a Statement of Reasons. The Statement 
of Reasons will be as specific and in as great detail as, in the opinion of 
considerations permit, in order to provide the person 
concerned with sufficient information to enable him to prepare his defense. 
sgh Re ill gts. Patol mm ec la mana 
ance previously granted to the person concerned. 


ith Gioactae AX Roceendl $0 wr cannon conseenaty to Becataese 
mail with a request for a return receipt signed "by addressee only," the 
Statement of Reasons and a copy of this regulation, He will also inform the 
person concerned of his clearance status penting final determination in his 
case and of his rights: 7 

(1) To answer the Statement of Reasons in writing under oath 
pals ag hese pe agg ah gs er ac 
er other documentary evidence as he may desire; and 


requests a hearing, ee aN, CERI eee Roe eee 
to answer. 


Be TE, within the tine authorized, the person converneds 


(2) Requests a hearing, the Director will forward the casplete 
Site to: the Ramraiioen Sanesiesy Ot tte: Baseing: BIeY aeiets the, Riese Hehe 


designate; 


(2) Submits written material pursuant ‘ot amieepecagnit th) 
above but does not request an opportunity to appear at a hearing, the 
Director will forward the complete file either to a Hearing Board for deter= 
mination ca the basis of the file om directly to the Review Banrd for ection 
in accordance with paragraph 22. 


(3) Does not reply, the Director will instruct the activity 
which forwarded the case to him to deny or revoke finally the clearance, as 
appropriate, and will also advise the person concerned. 2 

he All determinations by the Screening Board will be made in 
executive session and will be in writing with a statement setting forth the 
basis for its action. Favorable determination shall be by unanimous vote. 


<. 
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No security advisor or legal advisor will be present when the Board deliberates 
and reaches its determination. 


18. Action by Hearing Board 


@. On receipt of the file, the Executive Secretary of the Hearing 
Board, after consulting with the Chairman, will set a time and place for the 
hearing and inform the person concerned thereof. The hearing will be held as 
soon as practicable, allowing the person concerned a reasonable time within 
which to prepare his case and obtain witnesses. The Executive Secretary will 
also inform the person concerned that any further answer to the Statement of 
Reasons, o@ additional statements, affidavits or other documentary material 
he may care to file should be submitted directly to the Executive Secretary. 


be Each individual case file referred to a Hearing Board will be 
studied, prior to the hearing, by each Board member who is to participate in 
the determination of the case, s0 that the Board will be able to conduct the 
hearing in an intelligent manner. Boad members must bear in mind constantly 
when studying the file prior to the hearing that the investigative reports, 
Statement of Reasons, and other information in the file represent an incom- 
plete presentation of the case, since the person concerned may not yet have 
presented his entire defense. Accordingly, Board members should not form 
any premature conclusions as to the eventual determination of the case. 


Ce The Board may, on its own motion, request the attendance of 
such witnesses as it deems appropriate. Invitations should state the time 


activities of the Department of Defense who are invited to appem as witnesses 
will be encouraged to attend and no charge to anmual leave will be made for 
attending. 


@ person who has requested an opportunity to appear fails 
and place set for the hearing or at any postponement 
thereof and has not requested the Hearing Board to determine his case on the 
sl sna! including any written material he may have sutmitted, the 

Executive Secretary will return the complete file to the Director without 
further action by the Hearing Board. The Director will then take action 
under paragraph 17 ¢(3)o 


19. Conduct of Hearings 


@. Hearings are designed to accomplish two major purposes: 
3 to permit the person concerned to present evidence in his behalf and 
(2) to ascertain all the relevant facts in the case to aid in reaching a 


fair and impartial determination. Accordingly, such hearings are not to 


“ 
i 
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ings will be conducted in an orderly manner and in an 


lawyer or representatives, authorized personnel of activities of the Depart- 
ment af Defense, necessary clerical personnel, ami such witnesses as ths 

or the person concerned may desire. The person concerned and his 
lawyer or representatives have the right to be present throughout the 
Unless the Hoard rules otherwise, a witness may be present only when he is 


avs the toad cf its respumxiiaiities for erenring tat the record 
te, that the person concerned is advised of his rights, and that 
all pertinent information, both favorable and unfavorable, is considered. 
In the discretion af the Board, both the Security Advisor and the Legal 
Advisor may attend executive sessions of the Board, but they will not be 
present when the Board deliberates its findings and reaches ite determination. 


d. Strict rules of evidence need not be followed. The Board may 
admit in evidence any material, either oral or written, which in the minds 
of reasonable men is of probative value in determining the issues involved, 
but reasonable bounds with respect to relevancy, materiality and competency 
of evidence will be maintained. Efforts shall be made to o 
evidence as to a particular issue. Hearsay evidence may be ad 
regard to technical rules of admissibility and shall be accorded such weight 
as, in the opinion of the Board, the circumstances warrant. | 


ee. Hearings will be called to onder ty the Chairasn, who sball 
make an opening statement substantially as follows: 


"The ee 
appointed by the Secretaries of the Army, Navy and Air 
ieee te cise canis tee min esaets with Ge Gearing Sn, eon cai 
of (name of person concerned). ‘This is not a court of law 
and strict rules of evidence and court procedure need not 


the purpose of affording you an opportunity to be heard and 
to permit the Board to inquire fully into the matters related 
to your case. You have the right to be represented by a 
lawyer or other representative and to present witnesses 
other evidence in your behalf. You can assist the Board 
arriving at a fair and just determination in your case by 
giving full and frank answers to alli questions the Board 
have and by confining your attention to matters related 
your case. The transcript to be made of this hearing 


| 


not include all material in the file of the case in that 
13 
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will not include reports of investigation conducted by 
the Federal Bureau of Investigation or other investigative 
agencies which must be held in confidence. Neither will 
it contain information which might reveal the identity of 
confidential informants or the source of confidential 
evidence. The transcript will contain only the statements 
made, testimony given and exhibits received in open 
sessions of this hearing. A copy of this transcript, less 
exhibits, will be furnished you or your representative 
without cost if you request it." 


f. Following the opening statement the Chairman will read the 
Statement af Reasons and inform the person concerned that, if he desires, 
he or his lawyer or representative may then make a general opening statement. 
Bach witness, before testifying, will be informed that Section 1001 of 
Title 18, United States Code, makes it a criminal offense, punishable by a 
maximum of five (5) years imprisonment, $10,000 fine, or both, to make a 
false statement or representation to any Department or Avency of the United 
States as to any matter within the jurisdiction of any Department or Agency 
af the United States. 


&- Normally Government witnesses, if any, will then be heard. 


h, The person concerned will then present his case, including 
his own testimony (if he desires to testify), testimony of other witnesses 


and written evidence. 


i. The Board will, when appropriate, amend the Statement of 
Reasons to conform it with the information available. When such amendments 
are made, the Board may grant the person concerned such additional time as 


je The Board may recess the hearing at any time on the request 
the person concerned or upon its owm motion. When it desires, the Board 
t in executive session but no transcript of executive sessions will 


k. Before the Board adjourns the hearing, the Chairnan will ask 

the person concermed whether he desires additional time to secure and present 

tional evidence ar to submit a brief. If the person concerned does 
desire to present such additional material, the Board shall det-rmine the 
time within which it must be presented and tle form in which it will be 
received. The Chairman will also advise the person concerned that announce- 
ment of the determination in his case will be made by the Director, Office 
of Industrial Persomel Security Review. 


1. A verbatim transcript (in quintuplicate) will be made of 
the hearing and such transcript will become a permanent part of the file. The 
person concerned or his designated representative will be furnished without 
cost one copy of the transcript, less the exhibits, upon his request. The 


Ly 
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| 


transcript will be reviewed by the Board in consultation with the Security 
Advisor prior to release to ensure that it contains no classified information, 


me If the person concerned or his lawyer or representative desires 
to submit corrections in the transcript to the Board, he will note the 
corrections on a separate statement, designating the page andjline. The 
statement of corrections must be filed within the time set by the Board. 
The Board will determine what corrections are allowable, will enter on the 
transcript by marginal notation the corrections which are allowed, and will 
ST tet. Ge iad UE te ce ne ee ns which 
are rejected. This statement will be made a permanent part of the eceus 
The Board in its discretion may call upon the person concerned, or his 
counsel or representative, for a discussion of the corrections prior to its 
determination thereon, Corrections will be allowed solely ai] the purpose 
of conforming the transcript to the actual testimony. 


20. Hearing Board Determination | 
| 


a. As promptly as possible after the hearing, the Board shall 
meet in executive session and after full consideration of the complete file, 
including all evidence, arguments, and briefs in the case, it will reach 
its determination in accordance with the standard and ori torts set forth 
in Section IC. 


be ‘the Board will take into consideration the fant that the 


person concerned may have been handicapped in his defense by the non- 
disclosure to him of classified information or by his lack of opportunity 

to identify or cross-examine persons constituting sources of information. 
Accordingly, it will weigh each item of derogatory information carefully 

in the light of its recency and relative seriousness, the amount and quality 
of supporting evidence, the attendant circumstances, whether the item was 
given under oath or affirmation, whether or not it is relevant to the 
Statement of Reasons, and whether or not the person concerned has had an 
oppartunity to rebut it. | 


Ce The determination, which shall be reached by majority vote, 
ee rn ee eee erg et 
the case. 


d. The determination shall include a Heiting atehlavepact to 
each of the allegations set forth in the Staten@t of Reasons. Each such 
finding shall be followed by a detailed discussion of the evidence which 
the Board has relied upon in making such finding. 


e. The determination shall also include a statenent in the 
following form: | 


"The Board determines that on all the information 
available to it the granting of clearance to | 

for access to classified information (is) (is' not) 
clearly consistent with the interests of ‘the | 
national security." 


15 
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This statement shall be followed by a discussion of why the aforementioned 
findings with respect to the allegations justify the determination, 


£. If the decision is not unanimous, a signed minority opinion 
shall be filed, setting forth the reasons for the dissent in the manner 
prescribed in sub-paragraphs d and e above. 


21. Procedure After Determination by the Hearing Board 


a. After the Hearing Board has considered a case ami reached a 
determination, the Executive Secretary promptly will forward the complete 
file to the Director who will examine it for completeness and compliance 
with the procedures set forth in this regulation. If the Director is not 
satisfied with the state of the record in the case, he may return the 
case to the Hearing Board for further action, In any case in which the 
Director is satisfied with the record and in which the determination of 
the Hearing Board is unanimous, he may announce that detaminatio as the 
final determination of the case. He will notify the person concerned, 
the activity initially referring the case, and other interested agencies 
of this determination.| The Director also will issue instructions for the 
granting, continuing, denying or revoking of clearance in accordance with 
the determination. If the determination of the Hearing Board is not 
unanimous, the Director shall forward the case to the Review Board. He 
also may forward to the Review Board cases which present novel issues or 
unusual circumstances, 


be The determination of the Hearing Board as announced by the 
Director pursuant to paragraph a above shall be final subject only to: 


(1) consideration by the Review Board at the request of the 
Director, the Secretary of Defense, or the Secretary of any military 
department; o 


(2) reconsideration by the Hearing Board at the request of 
the Director on the ground of newly discovered evidence or for other good 
cause shown. 


22. Action by the Review Board 


a The Review Board will review each case sutmitted to it on 
the written record and will make its determination in each case by majority 
vote in accordance with the standard and criteria set forth in Section ITI. 
aD may Bate MeSETy Se Sevens Tes Cees et ee 
Hearing Board. In the event the Review Board modifies the findings or 
reverses the determination of the Hearing Board, the Review Board determina- 
tion shall be accompanied by a discussion of the evidence and the reasons 
relied upon for its action. If the decision is not unanimous, a minority 
opinion shall be filed, 


be After the Review Board has reached its determination, the 
Director will notify the person concerned, the activity initially referring 
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the case, and other interested agencies of the final de teretnati ot in the 
case. The Director will also issue instructions for the granting, continuing, 
denying or revoking of clearance in accordance with the determination, 


Cc. Determinations of the Review Board shall be final, subject 
only tos 


(1) Reconsideration on its ow motion or at the request of 
the person concerned, ee ee eee 
discovered evidence or for other good cause shown; 


(2) Caisiecaancfetcat ay ek, Bevan Goad as She rece ot tie 
Secretary of Defense or the Secretary of any military departments or 


(3) Reversal by the Secretary of Defense, or reversal by 
ee ee Se ee ee ee ee ee 
request of one of such Secretaries. 
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a. Ali cases pendinz before the Eastern, Central or Western In- 
dustrial Personnel Security Boards in which a Statement of Reasons has been 
issued before the effective date of this regulation will be processed to 
completion in accordmce with the provisions of the Industrial Personnel 
and Pacility Securi ty Clearance Program approved by the Secretaries of the 
Army, Navy and Air Force on May 1953, as amended. Promptly after each such 
case has been completed or closed, those Boards will forward the file to the 
Director for inclusion in the Central Index File. 


b. All other cases pending on the effective date of this regulation 
will be processed under this regulation. The Eastern, Central and Western 
Industrial Personnel Security Boards will forward promptly to the Director 
files of all such cases for processing. Those Boards also will forward to the 
Director, for inclusion in the Central Index File, the files of all cases which 
have been completed or closed prior to the effective date of this regulation, 


2h. Reconsideration of Prior Decisions 


& Decisions of the Industrial Employment Review Board ami of the 
Appeal Divisions of the Eastern, Central and Western Industrial Personnel 
Security Scards which denied or revoked a clearance may be reconsidered by 
the Review Board at the request of the person concerned, addressed through 
the Director, on the grounds of newly discovered evidence or for other good 
cause shown. 


be Decisions of the Army-Navy-Air Force Personnel Security Board 
and of the Screening Divisions of the Eastern, Central and Western Industrial 
Personnel Security Boards which denied or revoked a clearance may be recon= 
sidered oy the Screening Board at the request of the person concerned, 
addressed through the Director, for good cause shown. 


Ce In cases where a clearance has been previously granted and an 
activity of a military department receives additional derogatory information 
which was not considered by a Board at the time it decided the case and the 
commander of the activity is of the opinion, after reviewing the camplete file 
including the record of any prior proceedings, that revocation of the prior 
clearance is warranted, he will forward the case to the Director, through 
appropriate channels, for referral to the Screening Board in accordance with 
paragraph 17. 


25e Notices to Counsel or Other Representatives. 


Where the person concerned designates in writing to the Director or 
to the Executive Secretary of a Hearing Board a lawyer or other individual to 


18 
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represent him in any proceeding under this regulation, such representative 
will be furnished a copy of all communications which are sent to the person 
concerned.e 


26. Monetary Restitution 


In cases where a final determination is favorable to a contractor 
employee, the department whose activity originally forwarded the case to the 
Director will reimburse the contractor employee in an equitable amount for any 
loss of earnings during the interim resulting directly from a suspension of 
Clearance. Such amount shall not exceed the difference between the amount the 
contractor employee would have earned at the rate he was receiving on the date 
of suspension and the amount of his interim net earnings. No contractor em 
Ployee shall be compensated for any increase in his loss of earnings caused by 
his voluntary action in unduly delaying the processing of his case under this 
regulation. 


27e Chmges in Existing Directives 


This regulation supersedes the Industrial Persommel and Facility Se- . 
curity Clearance Program approved by the Secretaries of the Arny, Navy and Air 
Force on ) May 1953, as amended, and the provisions of any other directives 
which are inconsistent with this regulation. 


28. Effective Date 


This regulation becomes effective sixty calenier days after it i 
approved by the Secretary of Defense. 


RECOMMENDED BY: 


fens. 5 & TAs 


Secretary of the Army 


Secretary of the Navy 





Secretary of the Air Force 


APPROVED BY: 


A45386 
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An activity of a military department has recommended that 
that clearance of a contractor or contractor employee be 
denied or revoked; 


| 
An activity of a military department has suspended a 
clearance of a contractor or contractor employee; 


An activity of a military department has denied or with- 
drawn authorization for access to classified informstion 
to an individual, other than an immigrant alien or foreign 
national, who is not an official or employee of js con- 
tractor nor of the Government, but whose access as a re- 
current visitor is considered necessary by a contractor 
and who falls within categories established al the 
Director under this subparagraph; or 


Action is requested by the head of the nilénavy depext- 
ment concerned, or by the Secretary of Defense. | 


be Once a clearance has been suspended, an authorisation for access 
denied or withdraw, or a Statement of Reasons issued, these procedures will 
be applicable to individuals even if their employment has been a aici 


Ce Except at the request of the Secretary of a military department 
concerned, or the Secretary of Defense, determinations will not be made under 


the Program in cases: 


(1) 


(2) 


(3) 


(4) 


(5) 


Involving access to research, development and production 
of cryptographic equipment; | 


Originating outside the continental limits of the United 
States; 


Involving denial, suspension or revocation of a 
of a contractor on grounds pertaining solely to the physi- 
cal elements of security; | 
Involving solely a determination under the provisions of 
Section 10 (j), Act of July 2, 1926 (hy Stat. 787, 

10 U. S. C. 310 (5))5 and | 


Involving contractors which are under foreign cwmershi, 
control or influence. 
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Section IT 
ORGANIZATION 


7. a. Office of Industrial Personnel Security Review 


1. The Office of Industrial Persomel Security Review will be headed 
by a civilian Director appointed by the Secretary of Defense after consultation 
with the Secretaries of the Military Departments. The Director shall be re- 
sponsible to the Secretary of Defense and the Secretaries of the Army, Navy, 
and Air Force for administering the Industrial Persomel Security Review Program, 
ineluding its constituent boards. He will be responsible for ensuring that the 
Sereening, Hearing, ami Review Boards are provided with such advice, assistance, 
and personel, including legal and security advisors, as he considers necessary 
to enable the Boards properly to carry out their functions under this Program. 
He will have such professional, teclmical,and clerical staff as he may require 
to carry out his responsibilities, as set out herein, and such other related re- 
sponsibilities as may be prescribed. ‘The Director is authorized to obtain in- 
formation, assistance, and advice directly from any activity of the Department 
of Defense, ani, in accordance with established policies, from other agencies of 
the Government. The Director will bring to the attention of the Secretary of 
Defense and the Secretaries of the Military Departments any case or significant 
development which, in his judgment, warrants their attention. He shall prepare 
monthly reports on the case loads of the boards and the status of cases pending 
before the boards. The Director may issue such supplemental instructions, not 
inconsistent with this regulation, as may be desirable for the administration 
and efficient operation of this Program, including rules for the processing of 
cases, the conduct of screenings, hearings ani reviews, and for guidance in the 
application of the standard and criteria set forth in Section ITI. 


2. The Director, in consultation with appropriate security offices, 
will develop such implementing procedures as are necessary to safeguard the se- 
curity of classified informtion and investigative reports made available to any 
element of the Program. 


3. The Office of Industrial Personnel Security Review will be located ° 


in the Pentagon and will be supported administratively by the Office of the 
of Defense. The military departments will make appropriate allocations 
of funds, military and civilian personnel, and personnel spaces. 


i. Commmications will be addressed to the Director, Office of 
Industrial Persomel Security Review, The Pentagon, Washington 25, D. C. 


b. Department of the Arny 


The Department of the Army will have operational control and super- 
vision over the Central Iniex Personnel and Facility Security Clearance File 
(hereinafter called the Central Index File). The complete files of the records 
of cases processed by the Army-Navy-Air Force Personnel Security Board, the 
Industrial t Review Board, the Eastern, Central, and Western Industrial 
Personnel Security Boards, and the Boards established by this regulation shall 
be maintained as a part of the Central Index File. 


#Revised Jul 11, 55 h 
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COUNTERSTATEMENT OF THE QUESTIONS 
PRESENTED 


In the opinion of appellees, the questions presented by 
this appeal are: 


1. Whether this Court’s decision in Greene v. McElroy, 
— US. App. D.C. —, 254 F. 2d 944, disposes of ap- 
pellant’s contentions that he was denied substantive and 
procedural due process in an administrative proceeding 
under the Industrial Personnel Security Program. 

2. Whether the Government, as a condition precedent 
to determining whether an outstanding security clearance 
granted to appellant by his employer in accordance with 
the Industrial Security Manual should be continued or re- 
voked, must make a separate determination that appellant 
actually had physical access to classified information. 

3. Whether the administrative boards, conducting an 
inquiry to determine whether appellant’s security clear- 
ance should be continued or revoked, violated applicable 
procedural regulations in refusing to honor appellant’s 
demands for certain information where the regulations 
made no provision for furnishing such information but, 
on the contrary, clearly provided that such information 
could be withheld on security considerations. 
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INDEX 


Counterstatement of the questions presented 
Counterstatement of the case 
Summary of argument 


I. 


II. 


Til. 


Green V. McElroy forecloses appellant’s contention that 
the revocation of his security clearance denied him 
substantive and procedural due process 

The Government’s jurisdiction to revoke or affirm ap- 
pellant’s security clearance arose from the fact that his 
employer had granted him such a clearance 

None of the procedural regulations applicable to this 
proceeding was violated 


Conclusion 
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Nex McExnoy, Individually and as Secretary of Defense, 
et al., APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by Novera Spector, plaintiff below, 
from an order of the District Court (Holtzoff, J.) grant- 
ing defendants’ motion for summary judgment (J.A. 
49-50). 

On May 9, 1954, and prior thereto, appellant held a 
position with Sperry Gyroscope Company at Great Neck, 
New York, as an “Experimental Machinist A.” (J.A. 3, 
33). This classification is one of the highest skilled jobs 
covered in the collective bargaining agreement between 
Sperry Gyroscope and the Union representing the com- 
pany employees (J-A. 27-38). The Sperry Gyroscope Com- 
pany was, at this time, engaged in the manufacture and 


(1) 
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development of weapon control systems for the Air Force 
and Army (J.-A. 34). By 1954, over 95% of the work 
carried on at the Great Neck site of Sperry Gyroscope 
was of this character, most of it classified (J-A. 34). 
Much of this secret work and the blueprints for it was, 
at various stages of its production, in the Armament Short 
Order Shop, the place to which appellant was assigned 
(J.A. 33, 37). Some of the projects which were worked on 
while appellant was employed in the Armament Shop were 
(J.A. 38): 
Title Description 
APQ-51 Guidance system for Sparrow 
air-to-air missile. 
SPQ-5 Guidance system for Terrier 
surface-to-air missile. 
SPQ-49 Guidance system for Talos 
surface-to-air missile. 
T-38 Anti-aircraft fire control 
director. 
APA-59 Bombing control system. 
MPQ-10 Radar tracking mortar 
locator. 


‘Prior to the time that these classified projects were 
awarded, a security agreement was entered into between 
Sperry Gyroscope and the United States, through the De- 
partment of the Navy (J-A. 216). This agreement, dated 
October 26, 1950, provided, inter aha, that 


the Contractor agrees to provide and maintain a sys- 
tem of security controls within its or his own organ- 
ization in accordance with the requirements of the 
Department of Defense Industrial Security Manual 
attached hereto and made a part of this agreement 
*** (J.A. 216). 


The Industrial Security Manual defines the responsi- 
bilities of contractors with respect to classified material 
with which they must work while performing government 
eontracts (J. A. 217). Paragraph 6(c) of the Manual pro- 
vides : 





The contractor: 


(c) Shall exclude (this does not imply. the dismissal 
or separation of any employee) from any part of his 
plants, facilities, or sites at which classified work for 
any military department is being performed, any 
person or persons whom the Secretary of the military 
department concerned or his duly authorized repre- 
sentative, in the interest of security, may designate 
in writing. (J.A. 217, p. 4.) (32 C.F.R. 66.6(c).) 


Appellant’s employer, Sperry Gyroscope, determined 
that appellant’s position in the Armament Short Order 
Shop would involve access to material that had been classi- 
fied. Accordingly, pursuant to paragraph 17(a) of the 
Industrial Security Manual (J.A. 217, Par. 17(c)), appel- 
lant was granted a clearance for “confidential” informa- 
tion by the contractor. 

On May 7, 1954, appellant was advised by letter from 
the Inspector of Naval Material that: 


Based on information now available, predicated on 
investigative information developed during processing 
of the Personnel Security Questionnaire executed by 
you, it is considered that your continued access to 
Department of Defense classified contracts (Army, 
Navy and Air Force) is not clearly consistent with 
the best interest of the United States. 

Therefore, you are informed that the clearance for 
access to Department of Defense classified matter 
granted by the Sperry Gyroscope Company is can- 
celled and all further access is hereby denied you. 

In accordance herewith, the Sperry Gyroscope Com- 
pany is being informed by separate correspondence 
this date to deny you all access to Top Secret, Secret 
and Confidential matter. This does not imply your 
dismissal or separation. Any action in relation to 
your continued employment is a matter of decision 
50% and residing in the Sperry Gyroscope Company 
only. 

All pertinent information referring to your case has 
been submitted to the Eastern Industrial Personnel 
Security Board for review and final decision. If it 
should be the Board’s decision to issue a final denial, 
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it will then furnish you with a statement of reasons 
and your right to appeal. In either case, whether 
clearance is granted or denied, you will be so advised. 


(J.A. 47.) 


By letter of the same date, Sperry Gyroscope Company 
was also notified of this action and was instructed to deny 
to appellant access to classified material in all categories. 
In addition, Sperry was told: 


_ This does not imply Mr. Spector’s dismissal or sep- 
aration. Any action in relation to his continued em- 
ployment is a matter of decision for, and residing 

_ in the Sperry Gyroscope Company only. (J.A. 43.) 


The case was then transferred to the Screening Divi- 
sion, Eastern Industrial Personnel Security Board, in 
accordance with the Department of Defense directive of 
May 4, 1953 (J.A. 218, Paragraphs 6(a)(1), (2) and 8 
(b)). The Screening Division notified appellant by: let- 
ter, dated June 7, 1954, that it proposed to deny consent 
for access by him to classified Defense Department in- 
formation and materials. A detailed Statement of Rea- 
sons accompanied this notification as follows (J.A. 9-10) : 


1. Reliable information developed by investigation 
) disclosed that the SUBJECT and his wife Adele 
: were members of the Socialist Workers Party and 

that the SUBJECT went under the Party name of 
“Buddy Lenz”. The Socialist Workers Party was 
cited as a subversive and Communist organization 
which seeks to alter the form of government of 
the United States by unconstitutional means. 

- Investigation disclosed that SUBJECT was named 
a member of the Executive Committee, Harlem 
Branch, Socialist Workers Party and distributed 
copies of the “Militant” an SWP publication to 
workers at the Sperry Gyroscope Company, Great 
Neck, New York. 

- Investigation also disclosed information to the 
effect that the SUBJECT was on the Socialist 
Workers Party Educational Committee, that he 
lectured at Socialist Workers Party schools and 
later was reported to have been Educational Di- 
rector of the City local, Socialist Workers Party. 
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4, Investigation further revealed information which 
indicated that the SUBJECT had written or con- 
tributed to articles, some of which were published 
in a Socialist Workers Party organization. 
one article the SUBJECT was reported to have 
branded American Capitalism as the leader of 
world imperialism and as the main enemy of the 
proletariat. SUBJECT was also reported to have 
advocated the establishment of. a revolutionary 
Marxist party in Yugoslavia and an uprising 
against Tito. : 

. Investigation disclosed reliable information indi- 
cating that the SUBJECT and his wife partic- 
ipated in numerous Socialist Workers Party meet- 
ings and that the SUBJECT attended SWP con- 
ventions as a party functionary. 

. Investigation also revealed that the SUBJECT 
associated with members of the Socialist Workers 
Party or party sympathizers to wit: Murray 
Weiss, John Murphy, Louis Ciccone, Julia Mer- 
lino, Beatrice Fallick, Maurice Rogalin, Hyman 
Struman, Al Lynn and Charles and Lillian Curtis. 

. Official records revealed that the SUBJECT, to- 
gether with his father and mother registered af- 
filiation with the American Labor Party in the 
1948 elections. The American Labor Party was 
cited by the Special Committee on Un-American 
activities as having been under Communist domi- 
nation and control. 

. The authenticated copy of Personnel Security 
Questionnaire DD Form 48, submitted in connec- 
tion with SUBJECT’S pending request for clear- 
ance failed to include any reference to his re- 
ported membership in the Socialist Workers Party 
or to the alias Buddy Lenz which he used. 


This same letter also advised appellant of his right to 
reply to the Statement of Reasons and to submit affi- 
davits and other documentary evidence in support of his 
reply. Appellant replied to the Statement of Reasons. 
On August 23, 1954, the Screening Division notified ap- 
pellant that it had determined that his continued access 
to classified information would not be “clearly consistent 
with the interests of national security.” (J.A. 3). 
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Appellant thereafter appealed from the Screening Di- 
vision’s determination to the Appeal Division, Eastern 
Industrial Personnel Security Board (J.A. 3). In con- 
nection therewith, appellant demanded a pill of partic- 
ulars from the Chairman of the Appeal Division with re- 
spect to each of the reasons enumerated in the State- 
ment of Reasons furnished to him by the Screening Divi- 
sion (J-A. 10-17). 

By letter of September 3, 1954, appellant was advised 
by Robert C. Sullivan, Executive Secretary of the East- 
ern Industrial Personnel Security Board, that (J.A. 17): 


With regard to the specification requested in your 
demand be advised that the adjudication of cases be- 
fore this Board does not constitute a legal proceed- 
ing, strict rules of evidence and court procedure are 
not followed. 

- Jt is considered that the information furnished in 
the Statement of Reasons, by the Screening Division 
eonstitutes sufficient basis upon which the appellant 
‘may explain or refute allegations contained in the 


investigative reports and related matters available to 
the board. 


A hearing was held on February 7 and 9, 1955, before 
the Appeal Division, Eastern Industrial Personnel Secu- 
rity Board, at which appellant appeared with his counsel. 
This hearing resulted in an affirmance of the decision of 
the Screening Division that appellant’s existing clearance 
should be revoked. Subsequently, the Appeal Division 
concluded that it was impossible to obtain an accurate 
transcript of the hearing and, acting pursuant to Para- 
graph 20(e) of the then existing directive (J.A. 218, p. 
15), the Appeal Division ordered a de novo hearing (J.A. 
34). The de novo hearing was held on October 13, 14 
and 24, 1955, and again plaintiff appeared with his coun- 
sel, Appellant’s testimony and the testimony of his wit- 
nesses along with his exhibits were received into evi- 
dence (J.A. 51-219). Thereafter, appellant was notified 
that the Appeal Division had decided that appellant’s 
possession of a security clearance was not clearly con- 
sistent with the interests of national security (J.A. 18). 
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Some months prior to this letter, on February 2, 1955, 
the Industrial Personnel Security Review Regulatioa was 
promulgated. This regulation: superseded the May» 4, 
1953 joint directive under which appellant’s proceeding 
was held. This new regulation established new screening 
and hearing boards and, in addition, provided for a re- 
view board, the Industrial. Personnel Security Review 
Board (J.-A. 219; 32 C.F.R. 67-5-2(a) (1957 Supp.)). 
The procedure set forth in the 1953 regulations was con- 
tinued as to proceedings in which a Statement of Reasons 
had been issued (J.A. 219; par. 23(a)). Paragraph 24 
(a) of this new directive provides that (J.A. 219): 


Decisions of the Industrial Employment Review 
Board and of the Appeal Divisions of the Eastern 
* * * Industrial Personnel Security Boards which 
denied or revoked a clearance may be reconsidered 
by the Review Board at the request of the person 
concerned, addressed through the Director, on the 
grounds of newly discovered evidence or for other 


good cause shown. 


Appellant requested Jerome D. Fenton, then Director, 
Office of Industrial Personnel Security Review, to pro- 
vide him with a copy of the “opinion, findings and con- 
clusions” of the Appeal Division to facilitate his contem- 
plated appeal to the newly established Review Board 
(J.A. 18). In response to-this request, Mr. Fenton ad- 
vised appellant that (J.A. 19): 


It is not the policy of this Office to release the 
rationale prepared by the hearing panel. The dis- 
cussion of the evidence of necessity includes material 
which security considerations will not permit to be 
disclosed. 

The specific findings on each of the Items set forth 
in the Statement of Reasons furnished to Mr. Spec- 
tor by letter dated June 7, 1954, are as follows: 


Items 1, 2, 3, 4, 5 and 8 were found. 

Item 6 was found only with respect to Murray 
‘Weiss, Charles Curtis, Al Lynn, Hyman Stru- 
mann and Lillian Curtis. 

Item 7 was found only with respect to Mr. Spec- 
tor and his father. 
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On December 9, 1955, appellant again wrote to Mr. 
Fenton, requesting additional information as to the find- 
ings of the Appeal Division (J.A. 5). 

Mr. Fenton responded to this request that: 


The matters set forth in your letter of December 
9, 1955, have been carefully considered and it has 
been determined that the additional information you 
have requested relative to the decision of the Appeal 
Division of the Eastern Industrial Personnel Secu- 
rity Board in the case of your client, Novera H 
Spector, cannot be furnished. . 

As you are aware, the standard for denial of 
clearance is that clearance shall be denied or revoked 
if it is determined, on the basis of all the available 
information, that access to classified information by 
the person concerned is not clearly consistent with 
the interests of national security. Mr. Spector was 
furnished with a Statement of Reasons setting forth 
in detail the information available to the Board and 
the criteria considered by the Board to be applica- 
ple. In my letter of December 7, 1955, I informed 
you as to the specific findings on each of the items 
set forth in the Statement of Reasons. It is consid- 
ered that the Statement of Reasons and the specific 
findings on each of the items which have been fur- 
nished to you provides sufficient information as to 
the basis for the Board’s decision. 

‘In your letter you inquired as to whether the 
Eastern Industrial Personnel Security Board had 
jurisdiction to pass on Spector’s access to classified 
information “when he never had access to such in- 
formation in his job and could have had no access in 
the foreseeable future.” The application for security 
clearance of an individual is initiated by that per- 
son’s employer who is responsible for determining 
whether or not the individual will require access to 
classified information. Mr. Spector’s employer, the 
Sperry Gyroscope Company, made a determination 
to that effect and initiated a request for his clear- 
ance. It would appear that Mr. Spector must have 
been aware of this since he signed a Personnel Secu- 
rity Questionnaire, DD Form 48, dated May 7, 1954, 
in connection with the request for his clearance. Ac- 
cordingly, under the procedures in effect, Mr. Spec- 
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tor’s case was referred to the Eastern Board which 
was correct in accepting it for consideration and 
determination. (J.A. 19-20.) 

Thereafter, on February 2, 1956, appellant presented 
his case to the Industrial Personnel Security Review 
Board established by the 1955 regulations. That Board, 
on June 20, 1956, affirmed the decision of the Appeal 
Division (J.A. 20). 

Appellant then appealed to the then Secretary of De- 
fense, Charles E. Wilson, who, in turn, sustained the 
decision of the Review Board (J.A. 6). 

Proceedings Below. Appellant instituted this action on 
November 26, 1956, for a declaratory judgment and other 
equitable relief. His complaint asked the court to declare 
“null, void and illegal a determination by defendants 
denying plaintiff an industrial personnel security clear- 
ance” (J.A. 1) as violating Department of Defense Di- 
rective 5220.6 and the First, Fifth and Sixth Amend- 
ments to the Constitution. In addition, appellant de- 
mands an order requiring appellees to expunge from 
their records the determination to revoke his security 
clearance (J.-A. 9). Appellees filed their answer on Feb- 
ruary 8, 1957 (J.A. 21-24). Thereafter, cross-motions 
for summary judgment, with supporting affidavits, were 
filed (J.A. 25, 32). The district court granted appellees’ 
motion for summary judgment and denied appellant’s. 
The court in its order granting summary judgment stated 
that: 


* * * the administrative proceedings were in ac- 
cordance with applicable statute and regulations, spe-- 
cifically Department of Defense Directive No. 5220.6 


On November 26, 1957, by order of Judge John Sirica, 
Neil M. McElroy was substituted for Charles E. Wilson. 
Notice of appeal was filed on January 2, 1958. 
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SUMMARY OF ARGUMENT 
I 


This Court’s decision in Greene v. McElroy disposes of 
appellant’s contentions that the administrative proceed- 
ing which he attacks failed to extend substantive and 
procedural due process to him. 


II 


‘Where, as here, appellant’s employer has given him a 
clearance, the power of the Government to conduct an 
inquiry to determine whether the clearance should be con- 
tinued or revoked does not depend on a separate finding 
by the Government that appellant has access to classified 
material. The important consideration is, that appellant 
had @ clearance which carried with it the right of access. 


Til 


There is no merit to appellant’s charges that proce- 
dural regulations were violated in the administrative pro- 
ceeding. On the contrary, the regulations were scrupu- 
lously followed. An analysis of appellant’s contentions 
reveal that he demanded, and was refused, the right to 
examine and dispute the non-public file considered in 
reaching the ultimate determination that his possession 
of a clearance was not clearly consistent with the inter- 
ests of national security. 


ARGUMENT 
I 


Greene v. McElroy Forecloses Appellant’s Contention 
That the Revocation of His Security Clearance Denied 
Him Substantive and Procedural Due Process 


Appellant attacks the revocation of his security clear- 
ance (granting him access to confidential material) on 
three constitutional grounds. He urges that revocation 
of his security clearance for the reasons sustained by 
the Industrial Personnel Security Review Board is “ar- 
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bitrary” and a violation of substantive due process (Brief 
for Appellant, pp. 23-29); that the criteria established 
by Department of Defense Directive 5220.6, subpara- 
graphs 13(a)(4) and 13(a)(7) through 13(a)(15) are un- 
constitutionally vague and uncertain (Brief for Appel- 
lant, pp. 43-45); and that the provisions in the Directjve 
forbidding disclosure of classified information, investiga- 
tive methods, or the identity of confidential informants 
denies procedural due process. All of these contentions 
are foreclosed by this Court’s decision in Greene v. Mc- 
Elroy, — US. App. D.C. —, 254 F. 2d 944, certiorari 
granted on October 27, 1958, Supreme Court, This Term, 
No. 180. In Greene, a suit for the identical relief sought 
here—restoration of a security clearance for access to 
classified materials—this Court sustained the validity of 
the regulations governing the Industrial Security Pro- 
gram (254 F. 2d at 950).* It also ruled that the Govern- 
ment was not required to disclose the contents of classi- 
fied reports or to confront the respondent in a clearance 
proceeding with witnesses. In addition, this Court held 
that the courts cannot assess evidence as to the fitness 
of an employee to have access to confidential information 
(254 F. 2d at 953). Thus the constitutional issues raised 
by appellant are controlled in all material respects by 
Greene. 

Two contentions are advanced by appellant which are 
said to place this case beyond the scope of that decision. 
On analysis it appears that these additional considera- 
tions are of little merit. We discuss them briefly, below. 


1Jt should be noted in this connection that the validity of the 
criteria contained in the regulations was attacked by Greene and 
defended by the Government. See Brief for Appellant, pp. 35-37; 
Brief for Appellees, pp. 30-32, Greene v. McElroy, No. 13978. 
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II 


The Government’s J urisdiction To Revoke Or Affirm 
Appellant’s Security Clearance Arose From the Fact 
That His Employer Had Granted Him Such a 
Clearance 


_ As shown above, appellant had been granted a secu- 
rity clearance by his employer on the ground that his 
position in the Armament Shop involved access to classi- 
fied material. The administrative proceeding here in- 
volved was instituted by a letter to appellant from the 
Inspector of Naval Material which, on the basis of in- 
formation developed by investigation, cancelled this clear- 
ance until appellant’s right to it was affirmed or denied 
by the Eastern Industrial Personnel Security Board. 
From this point on, appellant has vigorously asserted 
that the suspension or revocation of his clearance was 
improper and, in fact, the purpose of this suit is to annul 
the revocation of the clearance. 

Appellant here makes, however, a contention which 
Seems to us totally inconsistent with his central position. 
Specifically, appellant argues that the Government had 
no jurisdiction to revoke his Security clearance without 
first making a determination that he would in fact have 
physical access to such information. He contends that 
the determination of access by the contractor is to be 
discounted and that a finding of access by the Govern- 
ment is a “* * * eondition precedent to revocation of the 
employee’s ‘security clearance’ ”. See Appellant’s Brief, 
pp. 17-18, 21, 26, 302 

This argument, that inquiry into appellant’s eligibility 
for security clearance must be halted at the threshold if 
no finding of access is made by the various Industrial 
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Security Review Boards, is difficult to understand in the 
light of the facts of this case. Appellant had a security 
clearance; he seeks to retain it. Yet, inconsistently, he 
argues that his employer, who granted him this clear- 
ance in accordance with the Industrial Security Manual, 
was lacking in authority to determine the need for the 
clearance; but that, once granted, the clearance could 
not be examined under the Industrial Personnel Security 
Program unless the Government made an express inquiry 
into the physical access to classified information involved 
in the employee’s work.* 

This argument is even more difficult to understand if 
the realities of the Industrial Security Program be rec- 
ognized. Obviously, security clearance must precede ac- 
cess to classified information. The problem, therefore, in 
a situation like that involved here, is to harness an enor- 
mously complex industrial plant, employing large num- 
bers of employees, into defense work containing much 
classified information which, for the safety of the nation, 
cannot be improperly disclosed. The Program must meet — 
the needs of security and, at the same time, permit the 
contractor to utilize and dispose of his labor force with 
maximum efficiency. There is only one way in which this 
can be done: The contractor determines what employees 
must, in the course of their work, have access to classi- 
fied materials; but access must be denied until a clear- 
ance has been granted. Where access to highly classified 
information is necessary, the Government grants the 
clearance at the contractor’s request. Industrial Security 
Manual (J.A. 217, Par. 19). It is necessary that the 
Government grant the clearance (rather than the 


3 Appellant himself has difficulty in keeping the sequence straight. 
On page 20 of his brief, in attacking the subversive organization 
criterion, he says that membership could not “* * * be made 
the basis for denying appellant access to classified material 
** *” Again, on page 24, appellant, in discussing his demand 
for a bill of particulars stated that he “* * * sought to establish 
the relevancy of the charges to a finding that his continued ac- 
cess was not clearly consistent with the interests of national se- 
curity.” 
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Appellant’s Security Clearance Arose From the Fact 
That His Employer Had Granted Him Such 2 
Clearance 


As shown above, appellant had been granted a secu- 
rity clearance by his employer on the ground that his 
position in the Armament Shop involved access to classi- 
fed material. The administrative proceeding here in- 
volved was instituted by a letter to appellant from the 
Inspector of Naval Material which, on the basis of in- 
formation developed by investigation, cancelled this clear- 
ance until appellant’s right to it was affirmed or denied 
by the Eastern Industrial Personnel Security Board. 
From this point on, appellant has vigorously asserted 
that the suspension or revocation of his clearance was 
Improper and, in fact, the purpose of this suit is to annul 
the revocation of the clearance. 

Appellant here makes, however, @ contention which 
seems to us totally inconsistent with his central position. 
Specifically, appellant argues that the Government had 
no jurisdiction to revoke his security clearance without 
first making a determination that he would in fact have 
physical access to such information. He contends that 
the determination of access by the contractor is to be 
discounted and that a finding of access by the Govern- 
ment is a “* * * condition precedent to revocation of the 
employee’s ‘security clearance’”. See Appellant’s Brief, 
pp. 17-18, 21, 26, 307 

This argument, that inquiry into appellant’s eligibility 
for security clearance must be halted at the threshold if 
no finding of access is made by the various Industrial 


2 As his principal authority, appellant relies on Cole v. Young, 
351 U.S. 586. On analysis, that decision supports the Government's 
position. The Supreme Court required that the agency head, fa- 
miliar with the actual requirements of a position, make the de- 
termination whether that position is sensitive. Here the contractor 
possesses familiarity with the job requirements. 
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Security Review Boards, is difficult to understand in the 
light of the facts of this case. Appellant had a security 
clearance; he seeks to retain it. Yet, inconsistently, he 
argues that his employer, who granted him this clear- 
ance in accordance with the Industrial Security Manual, 
was lacking in authority to determine the need for the 
clearance; but that, once granted, the clearance could 
not be examined under the Industrial Personnel Security 
Program unless the Government made an express inquiry 
into the physical access to classified information involved 
in the employee’s work.* 

This argument is even more difficult to understand if 
the realities of the Industrial Security Program be rec- 
ognized. Obviously, security clearance must precede ac- 
cess to classified information. The problem, therefore, in 
a situation like that involved here, is to harness an enor- 
mously complex industrial plant, employing large num- 
bers of employees, into defense work containing much 
classified information which, for the safety of the nation, 
cannot be improperly disclosed. The Program must meet 
the needs of security and, at the same time, permit the 
contractor to utilize and dispose of his labor force with 
maximum efficiency. There is only one way in which this 
can be done: The contractor determines what employees 
must, in the course of their work, have access to classi- 
fied materials; but access must be denied until a clear- 
ance has been granted. Where access to highly classified 
information is necessary, the Government grants the 
clearance at the contractor’s request. Industrial Security 
Manual (J.A. 217, Par. 19). It is necessary that the 
Government grant the clearance (rather than the 


3 Appellant himself has difficulty in keeping the sequence straight. 
On page 20 of his brief, in attacking the subversive organization 
criterion, he says that membership could not “* * * be made 
the basis for denying appellant access to classified material 
# #* #**” Again, on page 24, appellant, in discussing his demand 
for a bill of particulars stated that he “* * * sought to establish 
the relevancy of the charges to a finding that his continued ac- 
cess was not clearly consistent with the interests of national se- 
curity.” 
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contractor) because of the importance of the information 
involved. It is feasible for the Government to grant 
the clearance because, in the nature of the matter, rela- 
tively few employees are involved. The much larger 
numbers of employees who may require access to con- 
fidential information, however, and the wide incidence 
of this classification, renders it completely impracticable 
for anyone but the contractor to grant this level of 
clearance.* The Government’s right to inquire into clear- 
ances granted by the contractor begins the moment they 
are granted. 

The primary interest of the boards functioning under 
the Industrial Security Program is to reduce to a mini- 
mum, the possibility that a security clearance will expose 
classified material to the risk of improper disclosure. 
The initial premise of the Program, as set forth in its 
statement of policy (J.A. 218, Par. 3), is the assumption 
that the granting of clearance in any particular case 
will not endanger the national security. At the same 
time, upon receipt of information to the contrary, it 1s 
the duty of these boards to inquire so as to provide con- 
tinuing assurance that no clearances not clearly con- 
sistent with the interests of national security remain out- 
standing. Thus, in this case, upon receipt of investigative 
information throwing appellant’s clearance into question, 
the proceeding to examine that clearance began. The 
erucial point is that there is outstanding @ security 
clearance, DOW questioned, which carries with it the right 
of access to classified information. 


—— 

4 The Industrial uires that clearance be 
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nformation classified Top 
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Thus, there is no substance to appellant’s argument 
that the Government is barred: from examining his con- 
tinued possession of a security clearance unless it makes 
independent findings of physical access. This lack of sub- 
stance is highlighted by reference again to the relief 
sought in this suit. Here, appellant prays for a judg- 
ment declaring null and void the revocation of the secu- 
rity clearance he formerly enjoyed. This is in substance 
an argument that “* * * because he once was allowed 
to see confidential documents he has acquired a ‘status’ 
which cannot be taken away from him * * *”, a position 
recognized, by this Court, in the Greene case, as inherent 
in this type of suit. The effect of appellant’s contention 
would be to require the Government to permit him to 
have access to classified information, precisely the con- 
tention which this Court rejected in Greene. 254 F. 2d 
at 951.° 


Ill 


None of the Procedural Regulations Applicable To 
This Proceeding Was Violated 


As shown in the Statement of Facts, supra, pp. 1-9, 
appellant was afforded every benefit and opportunity 
provided by the procedural regulations applicable to ad- 
ministrative proceedings of this type. Initially, he was 
notified by the Inspector of Naval Material, upon the 
cancellation of the clearance granted to him by his em- 
ployer, of the reference of the matter to the Screening 


5 At two points in his brief, appellant charges that power to de- 
termine access supplies employers with an anti-union weapon. 
Appellant’s Brief, pp. 21, 31. Appellant argues that “* * * all 
the employer has to do is initiate a request for the employee’s 
‘clearance’ and upon the denial of that ‘clearance’ discharge him.” 
This is an accusation rather than an argument and assumes two 
things: first, that the Government is a tool of employers who are 
hostile to union activities, and, second, that proceedings to exam- 
ine security clearances always result in denials. The first assump- 
tion is so patently false as to merit no response. The second is 
contrary to fact. See First Annual Report, Industrial Personnel 
Security Review Program (1956), 33. 
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Division for study. After study, the Screening Division 
informed appellant that it proposed to deny him his 
clearance, furnishing him at the same time a detailed 
Statement of Reasons upon which the proposed action 
was based. Appellant was informed by the Screening 
Division of his right to fle with that Division a reply, 
together with affidavits and other documentary exhibits, 
to the Statement of Reasons. Appellant followed this 
procedure. After further study, the Screening Division 
adopted its initial proposal and informed appellant that 
the granting of clearance to him for access to classified 
information was not clearly consistent with the interests 
of national security. Appellant, under the regulations, 
had a right to carry this action of the Screening Division 
to the Appeal Division and was so advised by the Screen- 
ing Division. He was entitled, upon filing a written re- 
quest, to an administrative hearing before the Appeal 
Division at which hearing he was free to appear per- 
sonally, to present other witnesses, and be represented 
by counsel. Appellant availed himself of this right and 
was given a full administrative hearing by the Appeal 
Division. He was represented by counsel and presented 
witnesses. The information presented by him was studied 
by the Appeal Division, together with the full file of the 
ease referred to it from the Screening Division. On all 
the information available to it, the Appeal Division de- 
cided that possession of a security clearance by appel- 
lant was not clearly consistent with the interests of na- 
tional security. In response to a letter from appellant’s 
attorney, appellant was informed specifically which of 
the numbered reasons set forth in the Screening Divi- 
sion’s statement were adopted as findings in whole or in 
part by the Appeal Division. After the decision by the 
Appeal Division, appellant’s case was presented to and 
decided by the Review Board, and, finally, the Secretary 
of Defense. 

Appellant now charges that violations of the proce- 
dural regulations occurred in two respects. First, he 
complains that he was not furnished a copy of the opin- 
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ion, findings and conclusions of the Appeal Division for 
use in the consideration of his case by the Review Board. 
Next, he complains that the Appeal Division, prior to 
his hearing before that body, declined to honor a de- 
mand for a bill of particulars with regard to the in- 
formation considered by the Screening Division with 
reference to each of the statements of reasons furnished 
appellant by the Screening Division. 

Neither of these charges that procedural regulations 
were violated is well taken. Before discussing them, 
however, we suggest that this Court’s decision in Greene 
actually forecloses attacks of this nature. We recognize 
that the Greene decision noted that no charges were 
there made that procedural regulations had been violated. 
However, this Court held that no justiciable controversy 
was presented where, as here, the purpose of the suit 
was to annul the revocation of a security clearance with 
the consequent restoration of clearance to a claimant in 
appellant’s position. Since, on the broadest basis, a suit 
of this type fails to present a controversy in which a 
court may take the action required, no quarrel with sub- 
ordinate aspects of that proceeding will serve to vary 
the general and conclusive holding of non-justiciability. 
If this be so, the nature of procedural regulations in the 
Industrial Security Program, and their administration, 
remain exclusively within the executive province. 

However, putting this broad question to one side, we 
submit that there is no merit to appellant’s specific 
charges. 

A. Appellant’s first charge is that the hearing board— 
that is, the Appeal Division—declined to furnish him with 
its opinions, conclusions and rationale for use on the re- 
view of his case by the Review Board. He necessarily 
admits that the Appeal Division furnished him—and this 
beyond the requirements of the regulations—with a state- 
ment of its findings as to the reasons set forth in the 
Sereening Division’s statement. Supra, p. 7. Appel- 
lant must also admit that the Appeal Division fur- 
nished him with its conclusion, namely, that the posses- 
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sion of a clearance by him was not clearly consistent 
with the interests of national security. Factually, then, 
his contention comes down to this, that the Appeal Divi- 
sion did not furnish him with its opinion and rationale. 
This he alleges to have been a violation of Section 22 
(a) of the regulations. 

The first answer to this contention is that neither 
Section 22(a)*° nor any other provision of the regula- 
tions requires that appellant should have been furnished 
with findings, conclusions, or opinion by the Appeal Divi- 
sion. But reliance need not be placed on this technical 
answer. Once the nature of appellant’s demand be un- 
derstood, it becomes clear that his request runs afoul of 
the very nature of the administrative proceedings here 
involyed. Essentially, appellant is asking that the Ap- 
peal Division furnish an evaluation of the information 
available to it. This is the area in which this Court has 
recognized that “* * * any meaningful judgment in such 
matters must rest on considerations of policy, and de- 


cisions as to comparative risks, appropriate only to the 
e branch of the Government.” 254 F. 2d at 953. 
ellant sought, again in the lan- 
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cision in Gonzales v. United States, 348 U.S. 407. That 
decision, and the situation with which it dealt, can readily 
be distinguished from this case. Here, appellant was 
furnished with a detailed statement of reasons prior to 
his appearance before the Appeal Division at his first 
hearing. That board considered the entire case, including 
the file referred to it by the Screening Division which, 
in turn, included the detailed Statement of Reasons and 
the Screening Division’s study of and conclusions on that 
statement and all other available information. In other 
words, when appellant appeared before the Appeal Divi- 
sion for his hearing, he was already acquainted with and 
had dealt with a detailed statement of the matter for 
consideration. A contrary situation was presented in 
Gonzales. There, Gonzales was not furnished with the 
recommendations of the Department of Justice—there 
fulfilling the role somewhat comparable to that per- 
formed by the Screening Division—at the time when he 
appeared for his first hearing before a board with power 
to render decision. Since Gonzales had to appear at his 
hearing without knowledge of the Department of Justice’s 
adverse recommendations, the Supreme Court held it 
implicit in those proceedings that he should have been so 
advised in advance of his hearing. 

This, we think, plainly differentiates this case and 
Gonzales. There is, moreover, still another distinction. 
No security considerations were involved in the Gonzales 
case. Here, on the contrary, a duty is imposed, in the 
handling of information and reports in connection with 
proceedings under the Program to prevent the disclosure 
of classified information or any information which might 
compromise investigative sources or the identity of con- 
fidential informants (J.A. 218; Par. 4). In answer to 
his request for the Appeal Division’s opinion and ration- 
ale, appellant was advised that the “* * * disclosure of 
the evidence of necessity includes material which security 
considerations will not permit to be disclosed.” (J.A. 
19). This refusal was not only plainly within the power 
of the Board as a technical matter but was also fully 
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consistent with the views set forth above, that this is 
precisely the kind of evaluation which need not be dis- 
closed. Cf. Greene v. McElroy, 254 F. 2d at pp. 950-951, 
953. 

B. In connection with the exercise of his right to a 
hearing before the Appeal Division, appellant served a 
demand on that hearing board that he be furnished with 
answers to a detailed bill of particulars aimed at the 
Statement of Reasons theretofore furnished him by the 
Screening Division. His demand was refused. He here 
charges that this refusal was a violation of Paragraph 17 
(e) of the regulations which provides 


The Statement of Reasons will be as specific as, in 

the opinion of the Board, security considerations per- 

mit, in order to provide the person concerned with 

sae information to enable him to prepare his 
ense. 


The first answer to this contention is that neither Sec- 
tion 17(e) nor any other provision of the regulations per- 


mits the use of a bill of particulars or requires that such 
a bill, if served, be answered. Thus, the regulations, on 
their face, have in no way been violated. Appellant’s 
real contention is, in fact, that the Statement of Reasons 
furnished him was not sufficiently specific. Again, it is 
difficult to find merit in this position. An examination 
of the Statement of Reasons, supra, pp- 4-5, shows 
plainly that it is full and detailed. It more than meets 
the standards of specificity established by this Court in 
cases dealing with the dismissal of government employees 
which, as this Court noted in the Greene case, 254 F. 2d 
at p. 950, presents an analogous situation. Cf. Wilams 
v. Cravens, 93 U.S. App. D. C. 380, 210 F. 2d 874; Mullz- 
gan v. Andrews, 93 US. App. D. C. 375, 211 F. 2d 28. 
Again applying the rationale of the federal employee 
dismissal cases, the proceedings here show plainly that 
appellant fully grasped, at his hearing before the Appeal 
Division, the basis for the action proposed and taken by 
the Screening Division. Cf. Baughman v. Greene, 97 US. 
App. D. C. 150, 229 F. 2d 33. 
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In fact, appellant’s argument for his demand for a bill 
of particulars is another form of the contention that 
he is entitled to see and dispute the information con- 
tained in the investigative file before the administrative 
tribunals under this Program. The provision of the 
regulations dealing with the Statement of Reasons con- 
tains an even more explicit reservation with regard to 
security thando the regulations discussed above in con- 
nection with appellant’s demand for the opinion and ra- 
tionale of the Appeal Division. For reasons which we 
have already set forth, supra, pp. 17-20, the demand in 
this form—i.e., bill of particulars—must also fail. 


CONCLUSION 


For the reasons set forth above, we respectfully sub- 
mit that the judgment of the district court be affirmed. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General. 


SAMUEL D. SLADE, 

HOWARD E. SHAPIRO, 

DAVID N. WEBSTER, 
Attorneys. 
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